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United States Court of Appeals for the 
District of Columbia 

a District Court of the United States for the 

District of Columbia. 

No. S4709 at Law j 

Robert M. Woodbury, Plaintiff , I 

vs. 

District of Columbia, a municipal corporation, Defendant. 
United States of America, 

7 { 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 In the Supreme Court of the District of Columbia 

Law No. 84709 

Robert M. Woodbury, Plaintiff, 

vs. 

District of Columb-ia, a municipal corporation, Defendant. 

Declaration 
Filed October 30, 1934. 

The plaintiff sues the defendant, a municipal corporation, 
for money payable by the defendant to the plaintiff and for 
money had and received by the defendant for the plaintiff’s 
use, for that heretofore, to wit, October 30, 1924, the Com¬ 
missioners of the District of Columbia filed a petition in 
rem in the Supreme Court of the District of Columbia, 
numbered District Court 1647, to condemn certain land for 
the extension of Brandywine, Thirty-eighth and Fortieth 
Streets, and the widening of Forty-first Street, Northwest, 
in the District of Columbia, and to cause to be assessed, as 
benefits, the entire damages awarded for the condemned 
land, plus the cost and expense of the proceeding. 


j 
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In said petition, the Commissioners averred that they 
were acting* under the authority of a certain provision of 
the Act of Congress approved March 4, 1913, reading as 
follows: 

“That the Commissioners of the District of Columbia 
are hereby authorized to open, extend, or widen any street, 
avenue, road, or highway to conform with the plan of the 
permanent system of highways in that portion of the 
2 District of Columbia outside of the Cities of Wash¬ 
ington and Georgetown, adopted under the Act of 
Congress approved March second, eighteen hundred and 
ninety-three, as amended by the Act of Congress approved 
June twentv-eighth, eighteen hundred and ninetv-eight, bv 
condemnation under the provisions of subchapter one of 
chapter fifteen of the Code of Law for the District of Co¬ 
lumbia : Provided, That the entire amount found to be due 
and awarded by the jury under such proceedings as dam¬ 
ages for and in respect of the land condemned, plus the 
cost and expenses of said proceeding, shall be assessed by 
the jury as benefits”. 

The Commissioners also averred that thev had officially 
ordered the extension of Brandvwine, Thirtv-eighth and 
Fortieth Streets, and the widening of Forty-first Street, 
Northwest, in the District of Columbia, and that they filed 
their said petition in furtherance thereof according to the 
provisions of subchapter one of chapter fifteen of the Code 
of Laws of the District of Columbia, for the purpose of 
acquiring the land therein described or the extension of 
Brandywine, Thirty-eighth and Fortieth Streets, and the 
widening of Forty-first Street; also that the proposed ex¬ 
tension of Brandywine, Thirty-eighth and Fortieth Streets, 
and the widening of Forty-first Street, Northwest, conforms 
with the plan of the permanent system of highways in that 
portion of the District of Columbia outside of the Cities of 
Washington and Georgetown adopted under the Act of 
Congress approved March 2, 1893, as amended by the Acts 
of Congress approved June 28, 1898; also that a map or 
plat showing the land to be taken and condemned for the 
said extension of Brandywine, Thirty-eighth and Fortieth 
Streets, and the widening of Forty-first Street was attached 
thereto and marked “Exhibit D. C., No. 1”. 

In their petition, the Commissioners also described the 
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parcels of land needed for the extension of Brandywine, 
Thirty-eighth and Fortieth Streets, and the widening 

3 of Forty-first Street, Northwest, together i with the 
names of the record owners thereof. 

The Commissioners prayed the Court to impanel a jury 
in accordance with law to ascertain the damages each owner 
of the land taken may sustain bv reason of the extension of 
Brandywine, Thirty-eighth and Fortieth Streets^ and the 
widening of Forty-first Street, Northwest, and the con¬ 
demnation of the land necessary for the same, and also to 
assess benefits in accordance with the provisions of the 
aforesaid Act of Congress, approved March 4, 1913, and the 
aforesaid subchapter and chapter of the Code of Laws of 
said District, and that such further and other orders may 
be passed and proceedings had therein as were contem¬ 
plated by the aforesaid Act of Congress, to the end that 

the land described therein mav be condemned and secured 

* 

for the said extension of Brandvwine, Thirtv-eighth and 
Fortieth Streets, and the widening of Forty-first Street, 
Northwest. 

At that time, October 30, 1924, said Brandywine Street 
west of Thirtv-eighth Street to Fortieth Street, existed on 
the permanent system of highways only. It was wholly un¬ 
developed and unimproved; it had not been laid out as a 
street, paved or graded and it was not open for vehicular 
and pedestrian traffic and the ordinary uses of a street. 

At that time, October 30, 1924, said unimproved Brandy¬ 
wine Street ran from Grant Hoad westward to Fortieth 
Street, a distance of approximately 900 lineal feet, by a 
width of 60 feet, and it was proposed by said condemnation 
proceeding to extend that Street westward from its western 
terminus to Wisconsin Avenue, a distance of approximately 
450 lineal feet, to perpetually afford property within the 
territory lying east of Grant Road a means of direct access 
through and over Brandywine Street to Wisconsin 

4 Avenue, which that property did not at that time 
otherwise enjoy. 

Said condemnation proceeding contemplated, i and the 
Commissioners of the District of Columbia at that time in¬ 
tended, that upon the acquisition of the land necessary for 
the extension of Brandywine Street, said Brandywine 
Street would be laid out and opened as a highway from 
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Thirty-eighth Street to Wisconsin Avenue and that it would 
be paved and graded as a thoroughfare for pedestrian and 
vehicular traffic and all the ordinary uses of a street and 
highway. 

According to the said petition and the map or plat filed 
therewith, two tracts of land taxed, respectively, as parcel 
35/161, containing 4076.5 square feet, and parcel 35/163, 
containing 39,594.20 square feet, were needed for the ex¬ 
tension of Brandvwine Street westward from its then ex- 
isting western terminus at Fortieth Street to Wisconsin 
Avenue—a distance of approximately 450 lineal feet—and 
the widening of Forty-first Street and the extension of 
Fortieth Street, the remaining land described in said peti¬ 
tion being needed for the extensions of Thirtv-eighth Street 
and Brandvwine Street east of Grant Road to Thirtv-eighth 
Street. 

On March 16, 1925, the jury impanelled in said condem¬ 
nation proceeding filed its verdict and awarded damages 
of $37,770.93 to the owners for all the land described in said 
petition, and assessed benefits of $38,517.87, which included 
the entire damages and $746.94 costs of the proceeding. 

Of said damages, $16,889.87 were awarded for the land 

taxed as parcel 35/161, and $10,805.97 were awarded for 

the land taxed as parcel 35/163—these parcels being, as 

aforesaid, the ones needed for the extension of Fortieth 

Street and Brandvwine Street westward to Wisconsin 

* 

Avenue, and the widening of Forty-first Street—and 
5 $10,074.09 were awarded for the remaining land de¬ 

scribed in said petition. 

Of the said benefits, $4,000 were assessed against land 
owned by plaintiff and his wife, as joint tenants, situated 
at the northeast corner of Thirty-eighth and Albemarle 
Streets and taxed as parcel 35/223, and $225 were assessed 
against land also owned by them, situated at the northwest 
corner of Thirty-eighth and Albemarle Streets and taxed 
as parcel 35/222. 

On November 3, 1925, the Court confirmed said verdict, 
except the said assessment of $4,000 levied against said 
parcel 35/223, which it vacated and set aside, and, at the 
same time, the Court ordered that all the land described in 
the petition should become and be the property of the de¬ 
fendant for the purpose of the extension of Brandywine, 


ROBERT M. WOODBURY VS. DISTRICT OF COLUMBIA. 


5 


Thirty-eighth and Fortieth Streets, and the widening of 
Forty-first Street, as contemplated by said condemnation 
proceeding. 

On March 29, 1926, the Court impanelled a second jury 
to determine the benefits to said parcel 35/223, and on 
March 30, 1926, the jury filed its verdict and assessed bene¬ 
fits of $2,000 against said parcel 35/223, which verdict was 
confirmed by the Court on April 9, 1926. 

Upon the confirmation of the said verdicts, the said as¬ 
sessments of $225 levied against parcel 35/222 and $2,000 
levied against parcel 35/223, according to the law, became 
liens thereon in favor of and collectible by the defendant 
and bore interest at the rate of 4% per annum from and 
after sixty days after the confirmation of the said verdicts, 
and if they were not paid when due, the assessed parcels 
of land became subject to sale therefor by the defendant. 

Said assessments of $225 and $2,000 were levied against 
said parcels 35/222 and 35/223 to compensate for the dam¬ 
ages awarded for all the land taken and condemned 
6 in said proceeding and for the benefit they would 
severally derive from the opening, grading, paving 
and improving for vehicular and pedestrian traffic, and 
all the ordinary uses of a street or highway, of said Brandy¬ 
wine Street from Thirtv-eighth Street to 'Wisconsin Ave- 
nue, Thirtv-eighth, Fortieth and Fortv-first Streets. 

Upon the confirmation on November 3, 1925, of the first 
verdict, it became and was the duty of the defendant to 
open, grade, pave and improve the whole of Brandywine 
Street from Thirty-eighth Street to Wisconsin Avenue, and 
Thirty-eighth, Fortieth and Fortv-first Streets, for vehicu- 
lar and pedestrian traffic and all the ordinary uses of a 
street or highway, yet, disregarding its duty in the premises, 
the defendant never opened, graded or improved Brandy¬ 
wine Street between Grant Road and its original western 
terminus at Fortieth Street—a distance of approximately 
900 lineal feet—for vehicular and pedestrian traffic and 
all the ordinary uses of a street and highway, except about 
60 lineal feet lving west of Grand Road. 

Relying upon the defendant to open and lay out as im¬ 
proved thoroughfares for vehicular and pedestrian traffic 
and all the ordinary uses of streets and highways, the whole 
of said Brandywine Street from Thirty-eighth Street to 
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Wisconsin Avenue, Thirty-eighth, Fortieth and Forty-first 
Streets, and the perpetual use thereof as such for the bene¬ 
fit of his said property, plaintiff, under obligation of law, 
paid to the defendant on May 1, 1931, the aforesaid lien 
of $225 against said parcel 35/222, and interest thereon of 
$45, and on May 18,1931, the aforesaid lien of $2,000 against 
said parcel 35/223, and interest thereon of $400. 

Thereafter, to wit, September 13, 1933, without having 
previously opened, graded or laid out the same as a street 
or highway for vehicular and pedestrian traffic, and 
7 the ordinarv uses of a highwav, as aforesaid, the 
Commissioners of the District of Columbia, in behalf 
of the defendant, officially ordered that on and after Octo¬ 
ber 16, 1933, said Brandywine Street be abandoned and 
closed between Fortieth Street, on the west, and Nebraska 
Avenue on the east,—a distance of approximately 800 lineal 
feet—and that the title to the land composing said closed 
Brandvwine Street revert to the abutting owners, therebv 
depriving plaintiff’s said property, and all the property 
within the territorv lving east of Grant Road, of all benefit 
and advantage of the means of direct access to Wisconsin 
Avenue which was proposed, intended and contemplated by 
the aforesaid condemnation proceeding, and also thereby 
abandoning, in that respect, the obligation which the Com¬ 
missioners of the District of Columbia assumed by the filing 
and prosecution of the aforesaid condemnation proceed¬ 
ing. 


The defendant has since begun and is now engaged in the 
construction of Woodrow Wilson High School upon the 
land which composed said abandoned and closed Brandy¬ 
wine Street, for the opening and extension of which plain¬ 
tiff’s property was assessed benefits, as aforesaid. 

As shown by the first mentioned verdict of the jury, of 
the damages awarded of $37,770.93 for all the land de¬ 
scribed in said petition, the sum of $27,696.84 was awarded 
for the two parcels 35/161 and 35/163 taken for the exten¬ 
sions of Fortieth Street, and Brandywine Street, as it then 
existed from its western terminus to Wisconsin Avenue, 
and the widening of Forty-first Street, and the assessments 
of benefits of $38,517.87 were levied accordingly. When, 
therefore, on September 13, 1933, the Commissioners of the 
District of Columbia, in behalf of the defendant, perma- 
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nently closed and abandoned Brandvwine Street east 
ot said parcels 35/161 and 35/163 to Nebraska Ave¬ 
nue for the purpose and use as a highway, thereby 
permanently depriving plaintiff’s said property of the 
direct means of access to and benefit of said Fortieth!Street, 
Forty-first Street and Brandywine Street as extended 
through said parcels 35/161 and 35/163 to Wisconsin Ave¬ 
nue, the consideration, so far as plaintiff’s said property 
is concerned, for the said assessment of benefits of $38,- 
517.87 to the extent of $27,696.84 wholly failed. j 

Therefore, the benefits of $2225 orginally assessed against 
plaintiff’s aforesaid property should be diminished, to ar¬ 
rive at the benefits legally due, by 73.3285 per centum, that 
is, by the proportion that the award of damages of $27,- 
696.84 on account of said parcels 35/161 and 35/163 bears 
to the total award of damages of $37,770.93 for all of the 
property taken in the said condemnation proceeding, to 
wit, by $1,631.55, leaving $593.45 as the sum due as benefits 
legally assessable against said property of the plaintiff, of 
which said $593.45 the sum of $533.43 was assessable 
against parcel 35/223 and $60.02 against parcel 35/222. 

The consideration for the aforesaid assessment of bene¬ 
fits of $2,225 against plaintiff’s aforesaid property, except 
to the extent of $593.45, having wholly failed, as aforesaid, 

plaintiff is entitled to have refunded to him bv the defen- 

%• 

dant the difference between the assessment he paid of 
$2,225 and the legal assessment of $593.45, to wit, the sum 
of $1,631.55. 

The plaintiff is also entitled to have refunded to him the 
difference between the interest at four per centum per an¬ 
num due on the sums legally assessable as aforesaid, to wit, 
$12.80, being interest on $60.02 legally assessable against 
parcel 35/222 from January 3, 1926 to May 1, 1931, and 
$105.43, being interest on $533.43 legally assessable against 
parcel 35/223 from June 9, 1926 to May 18, 1931, a 
9 total of $118.23 interest legally due, and the interest 
paid by him to the defendant, as aforesaid of $445, 
said difference being $326.77. 

Wherefore plaintiff sues the defendant to recover the 
sum of One Thousand Nine Hundred and Fifty-eight and 
32/100 ($1,958.32) Dollars, with interest thereon at the 
rate of six per centum per annum from May 18, 1931, be- 
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sides costs of this suit, according to the Particulars of De¬ 
mand attached hereto and made a part hereof; demand 
therefor having been made and refused. 

GEORGE C. GERTMAN 

Attorney for Plaintiff. 

10 Particulars of Demand 

Filed October 30, 1936. 

The Defendant, District of Columbia, 
a municipal corporation, 
to 

The Plaintiff, Robert M. Woodbury, Dr. 

To Assessments, paid under obliga¬ 
tion of law by the plaintiff to 
the defendant, levied against 
parcels 35/222 and 35/223 in 
District Court Cause No. 


16427 . . .. $2,225.00 

Interest at 4% per annum upon 
said assessments paid by plain¬ 
tiff under obligation of law... 445.00 

Total Amount Paid. 2,670.00 

Amount legallv due the defen- 
dant upon the aforesaid as¬ 
sessments . 593.45 

Interest legally due upon said 
$593.45.1. . !. 118.23 


711.68 

Amount owing plaintiff by the 
defendant, for which the con¬ 
sideration therefor has totallv 

w 

failed, as set forth in the 
Declaration to which this Bill 
of Particulars is attached.... $1,958.32 

Interest thereon at 6% per annum 
from May 18, 1931, 

GEORGE C. GERTMAN 

Attorney for Plaintiff 
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11 Amended Plea 

FILED JAN 29 1935 

* # # * * # * # # ; 

Comes now the defendant, District of Columbia, by coun¬ 
sel, and for an amended plea to the declaration herein filed 
admits that on, to wit, October 30, 1924, the Commissioners 
of the District of Columbia filed a petition in the Supreme 
Court of the District of Columbia, numbered District Court 
No. 1647, to condemn certain land for the extension of 
Brandywine, 38th and 40th Streets and the widening of 41st 
Street, N. W., in the District of Columbia; and defendant 
admits that on March 16tli, 1925 the jury impaneled in said 
condemnation proceedings bled its verdict; and defendant 
admits that by the said verdict the jury impaneled in said 
condemnation proceedings assessed $4000.00 for benefits 
against land owned by the plaintiff and his wife as joint 
tenants and known as parcel 35/223, and $225.00 for bene¬ 
fits against land also owned by plaintiff and his wife as 
joint tenants, and known as parcel 35/222. Defendant ad¬ 
mits that said verdict was confirmed by the court on, to wit, 
November 3, 1925, except so much of said verdict as related 
to said assessment of $4000 against said parcel 35/223, 
which said assessment was set aside by the court. Defen¬ 
dant admits that on, to wit, March 29, 1926 the court em¬ 
paneled a second jury to determine the benefits growing out 
of said condemnation proceedings to said parcel 35/223 
and defendant admits that on, to wit, March 30, 1926, the 
second jury impaneled as aforesaid filed its verdict in said 
cause and assessed benefits of $2000.00 against said parcel 
35/223, and defendant admits that the said verdict was con¬ 
firmed by the court on April 9, 1926. 

Defendant admits that the plaintiff under obligation of 
law paid said assessment of $225.00, together with in- 
• 12 terest thereon in the sum of $45.00 against said par¬ 
cel 35/222 on May 1, 1931, and defendant admits that 
the plaintiff under obligation of law’ paid said assessment 
of $2000.00, together with interest thereon, in the sum of 
$400.00 against said parcel 35/223 on, to wit, May 18, 1931. 

And defendant says that heretofore on, to wit, August 
15, 1925, the land owmed by the plaintiff and his wife known 
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as parcel 35/223 was subdivided by the plaintiff and his 
said wife into two separate parcels known as parcel 35/231 
and parcel 35/232 respectively; and defendant says that 
thereafter to wit, on January 6, 1928 said parcel 35/231 
was redesignated for tax purposes by the Assessor of the 
District of Columbia as lot 801 in Square 1888, and defen¬ 
dant savs that said land is now known and described on the 
% 

land records of the District of Columbia as lot SOI in square 
1888: and defendant says that on, to wit, January 6th, 1928 
the said parcel 35/232 was redesignated for tax purposes 
bv the Assessor of the District of Columbia as lot 800 in 
square 1888. and defendant says that the said land is now 
known and described on the land records of the District of 


Columbia as lot 800, square 1888. 

Defendant admits that on, to wit, September 13, 1933 the 
Commissioners of the District of Columbia ordered that on 


and after October 16, 1933, Brandywine Street, between 
Nebraska Avenue and 40th Street be closed, but the defen¬ 
dant says that the portion of Brandywine Street ordered 

to be closed bv the Commissioners of the District of Co- 
_ • 

lumbia, as aforesaid, does not adjoin the property of the 
plaintiff and was not condemned in the condemnation pro¬ 
ceedings in which plaintiff's land was assessed for benefits, 
that is to sav, District Court No. 1647, and defendant savs 
that the closing was ordered and the proceedings in con¬ 
nection therewith were had under the terms of the Act of 


Congress, approved December 15, 1932, entitled “The 
Street Readjustment Act of the District of Columbia”, 47 
Stat. 747, (Title 25, Section 99a-99j, pages 102-103, 
13 D. C. Code 1929, Supplement 1) that is to say, defen¬ 
dant says that the closing of said Brandywine 
Street, between Nebraska Avenue and 40th Street was or¬ 
dered by the Commissioners of the District of Columbia 


after due notice to interested parties and after a public 
hearing had been held by said Commissioners to determine 
the advisabilitv of closing said street for the distance afore- 
said; and defendant says that after September 13, 1933 ob¬ 
jection was made to the closing of Brandywine Street for the 
space aforesaid by parties interested, including the plain¬ 
tiff; and defendant says that the plaintiff, Robert M. Wood¬ 
bury, by his letter, dated October 2, 1933, addressed to the 
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Commissioners of the District of Columbia, objected to the 
proposed closing of Brandywine Street between Nebraska 
Avenue and 40th Street ; and defendant savs that bv vir- 
tue of the objection of the plaintiff and others to the pro¬ 
posed closing of Brandywine Street, for the distance afore¬ 
said, under the terms of the Street Readjustment Act of the 
District of Columbia, supra, it became necessary for the 
Commissioners of the District of Columbia to institute a 
proceeding in rem in the Supreme Court of the District of 
Columbia for the closing of said Brandvwine Street for the 
distance aforesaid and for the ascertainment of damages 
and assessment of benefits resulting from such closing and 
abandonment; and defendant savs that in accordance with 


the terms of the said statute, supra, a proceeding in rem 
was instituted in the Supreme Court of the District of Co¬ 
lumbia by the Commissioners of the District of Columbia 
for the closing of said Brandywine Street and for the ascer¬ 


tainment of damages and assessment of benefits resulting 
from such closing and abandonment of said Brandvwine 


Street for the distance aforesaid; and defendant savs that 
the said proceeding in rem was known as District Court No. 
2256; and defendant says that the plaintiff, Robert M. 
Woodbury, had due notice of said proceeding and that the 
said plaintiff was present by George C. Gertman, Esquire, 
his counsel, at the trial of said cause, and through 
14 his said counsel presented evidence, cross examined 
witnesses, and otherwise took an active part in the 
said proceeding; and defendant says that in the said Dis¬ 
trict Court case No. 2256 plaintiff endeavored to recover 
damages bv reason of the closing of said Brandvwine Street 
between Nebraska Avenue and 40th Street on the! ground 
that in said condemnation proceeding No. 1647 aforesaid the 
land owned by the plaintiff had been assessed for benefits 
by reason of the opening of said Brandywine and other 
streets which were the subject of said condemnation pro¬ 
ceeding No. 1647, and that the closing of said Brandywine 
Street, for the distance aforesaid, would deprive plaintiff 
of part of the benefits for whichhis land, aforesaid, had been - 
assessed m said DislricTCburTTNo. 1647. 

The defendant says that the plaintiff - should not be per¬ 
mitted to maintain his said action for that the same identi¬ 


cal cause of action, that is to say, the claim of plaintiff for 
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damages alleged to result to his said land bv reason of the 
closing, in part, of the said Brandywine Street, and the 
same identical questions of law and fact, were presented to 
the court by plaintiff in said proceeding, Xo. 2256, the de¬ 
fendant savs that before the commencement of this suit, the 
Supreme Court of the District of Columbia, in said District 
Court cause Xo. 2256, by its judgment, found that the plain¬ 
tiff, bv reason of the act of defendant in closing Brandv- 
wine Street, between Nebraska Avenue and 40th Street, as 
aforesaid, had sustained no damage, which said judgment 
is in full force and unreversed. 

E. BARRETT PRETTYMAX 
Corporation Counsel , D. C. 

CHESTER H. GRAY 
Assistant- Corporation Counsel, D. C. 
Attorneys for Defendant. 

15 Joinder in Issue 

Filed April 2 1935 

The plaintiff joins issue upon the defendant’s plea filed 
in the above entitled cause. 

GEORGE C. GERTMAX, 
Attorney for plaintiff. 

Notice of Trial. 

E. Barrett Prettyman, Esquire, 

Chester H. Gray, Esquire, 

Attorneys for Defendant. 

•> 

Please take notice that the above entitled cause will be 
calendared for trial at the next term of Court. 

GEORGE C. GERTMAX, 
Attorney for plaintiff. 


16 Memorandum. 

Filed April 13 1936. 

On the trial of this cause by the court without a jury the 
following appeared from the pleadings and evidence: 
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In a condemnation proceeding, District Court No. 1647, 
filed October 30, 1924, entitled “In re: Extension of Brandy¬ 
wine, 38th, 40th and 41st Streets, X. W., in the District of 
Columbia,’’ damages by way of compensation were awarded 
for the parcels of land taken and benefits resulting were 
assessed against other parcels including two owned by the 
plaintiff. The jury were instructed that— 

“In assessing benefits against the properties found to be 
benefited, you shall take into consideration the benefits and 
advantages such properties may severally receive from the 
opening, widening and extension of said streets as contem¬ 


plated by said improvement project as shown by these pro¬ 
ceedings. By the opening , wideni ng and exte nsiomo f said ^ 
stre ets the jury are to uhderstancr £E^ir^I^iish mentri ayr 
jmg chit and completion for all the or dinary pur poses ofja. 
pubtirtTioroughfaie. T77TV ou must not assess beneHTsTarbi¬ 
trarily, but only where you find that an enhancement in 
market value, . . . will result.” 

Thereafter, and prior to September 13, 1933, the District 
caused a new and important thoroughfare, Nebraska Ave¬ 
nue, to be laid out and opened up which to a lar ge degree a t 
least sn ppligcHot he plaintiff *s parcels thel iclvantages to be 
derived from Jlm u^cT 3 t^ r ^idvwine^Stree,t, J as.cojltemplated 
under the condemnatioiT^ftJceedTng and probably oth er ad¬ 
vantages as w ell This new development apparently 
17 made Brandywine Street between Grant Road and 
40th Street as previously laid down on the highway 
plan of little or no consequence to the plaintiff’s parcels. 

On September 13, 1933, the Commissioners of the District 
determined that Brandywine Street between the new Ne¬ 
braska Avenue and 40th Street should be closed, and to that 
end on December 11, 1933, filed the proceeding District 
Court No. 2256, entitled In re: Closing of thirty-ninth Street 
between Chesapeake and Brandywine Streets, and Brandy¬ 
wine Street between Nebraska Avenue and Fortieth Street, 
and Alleys in Square 176S and Square 1840 in the District 
of Columbia. The Streets and Alleys closed in this pro¬ 
ceeding became part of the grounds of the Woodrow Wilson 
High School. After due notice of the proceeding had been 
given the plaintiff appeared and claimed damages to his 
two pa feel s T)iHrcKranr^ of BrandywffiWSfreet 

iffidllfnTr^ulftrciTmuf the courf by its judgmenTTounffThat 

I 
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no damages resulted therefrom to the plaintiff’s parcels. In 
this proceeding the jury were required— 

“ To ascerta in the d amage .which will be. suffered by own¬ 
ers of land .... resulting from the closing and abandon¬ 
ment of ... . Brandywine Street between Nebraska Avenue 
"and 40th~ Street . . . . and to award damages where you find 
that the fair market value of the real estate has been les¬ 
sened or depreciated as a result of the closing and abandon¬ 
ment of these streets and allevs”; 
and in awarding damages— 

CU v_? 

‘ ‘to consider Brandvwine Street establishe xLiaid out .and 
opened for all.the ordinary purposes of a publi c highway.” 

The situation as it it existed at the time of ancTaffer tKe 


condemnation proceeding and at the time of and after the 
street closing proceeding is fully shown by the plats filed 
therein. From these plats it will also appear that all of the 
land taken in the condemnation cause has been devoted to 
the uses for which it was taken, and that the part of Brandy¬ 
wine Street closed embraced no part of the lands so 
taken. 

IS The purpose of the present suit by the plaintiff is to 
recover a large part of the sum assessed as benefits 
against his two parcels and paid by him in the condemna¬ 
tion cause on the ground that the closing of Brandvwine 

c? c » 

Street has deprived him of the benefits contemplated bv the 
•* * * 

condemnation proceeding to result to his parcels from the 
extension of Brandywine Street to Wisconsin Avenue. He 
relies upon District of Columbia v. Thompson , 281 U. S. 
25, as authority for his right to recover. 

The assessments against plaintiff’s parcels were prop¬ 
erly and legally made in a proceeding authorized by law 
(D. C. Code 1929, Title 25, Sec. 52-65, p. 348). The benefits 
were assessed on the theory that the plaintiff’s parcels 
would receive a special benefit from the condemnation of 
land for street purposes different from and in addition to 
the general benefits which the owner would enjoy in com¬ 
mon with other residents of the District. 

The closing of Brandywine Street between Nebraska Ave¬ 
nue and 40th Street was accomplished nine years later 
through another proceeding also specifically authorized by 
law (D. C. Code 1929 Supp., Title 25, Sec. 99e, p. 102). Just 
as the statute governing condemnation for street purposes 
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provides for special benefits to be assessed, so the statute 
governing street closing requires payment of special dam¬ 
ages resulting from the closing or abandonment of a street. 
The District had the right to close the street upon condition 
that it pay any special damages therefrom. It proceeded 
properly and legally to have the resulting damages deter¬ 
mined. The determination showed no damages had resulted 
to the plaintiff from the street closing. It would seem that 
no further cause of action could accrue to the plaintiff from 
the exercise of the admitted right of the defendant to close 
the street. 

19 The case is thought to be clearly distinguishable 
from District of Columbia v. Thompson , supra. In 
that case the land was not used for the purpose for which it 
was taken but on the contrary its use for a street was defi¬ 
nitely abandoned with no proceeding to close the street and 
ascertain the damages resulting therefrom. 

The defendant is entitled to judgment with costs. 

JOSEPH W. COX 

Dated April 13, 1936. Justice. 

Memorandum. 

April 13, 1936. j 

Exceptions of plaintiff to findings and ruling of Court, 
filed. 


Supreme Court of the District of Columbia. 

Saturday, April 18. 1936. 

Sessions resumed pursuant to adjournments. 

Hon. Joseph W. Cox, Justice, presiding. 

* * * * * * # : * 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his 
20 attorney of record, in open Court, notes an appeal 
to the United States Court of Appeals for the District 
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of Columbia, whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 


MAY 6, 1936. 


Memorandum. 


$50.00 deposited in lieu of bond on appeal. 


Assignments of Error. 
Filed Mav 6 1936 




* 


The Court erred as follows in the trial and disposition 
of the above entitled cause: 

1. In failing to find as a matter of law that the defendant 
had not by evidence sustained its plea of res adjudicate. 

2. In finding as a matter of law upon the evidence that 
the defendant had sustained its plea of res adjudicate. 

3. In failing to find and hold upon the evidence that the 
same identical cause of action sued on in this cause had not 
been asserted by the plaintiff in District Court Cause 2256. 

4. In failing to find and hold as a matter of law that the 
Court in District Court Cause 2256 was without jurisdic¬ 
tion of the subject matter and cause of action stated in 
plaintiff’s declaration. 

5. In not entering judgment for plaintiff against the de¬ 

fendant for the amount sued for in the declaration. 
21 6. In entering judgment against the plaintiff in 

favor of the defendant. 


GEORGE C. GERTMAX 
Attorney for Plaintiff. 

Acknowledgment is made of copy of the aforesaid Assign¬ 
ments of Error this 5th dav of Mav, 1936. 

VERNON E. WEST 

CHG 

CHESTER H GRAY 

Attorney for Defendant. 
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Memorandum. 

MAY 6, 1936. 

Bill of Exceptions signed and filed. 

i 

j 

22 Designation of Record \ 

Filed Mav 6 1936. 

* i 

* ft ## ## 

The plaintiff having perfected the appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment entered against him on April 18, 
1936, he hereby requests the Clerk of the Supreme Court of 
the District of Columbia to prepare a transcript of record 
on appeal, including the following documents and proceed¬ 
ings, namelv: i 

1. Declaration and particulars of demand. 

2. Defendant’s amended plea. i 

3. Joinder of issue and notice of trial. 

4. Findings of the Court filed April 13, 1936. 

5. Memorandum of exception noted by plaintiff to the 
findings of the Court filed April 13, 1936. 

6. Memorandum of entry on April 18, 1936 of judgment 
for the defendant against the plaintiff and notation in open 
Court to the United States Court of Appeals for the Dis¬ 
trict of Columbia and fixing of appeal bond. 

7. Memorandum of payment to the Clerk of the Court of 
$50. in lieu of an appeal bond. 

S. Bill of exceptions. 

23 9. Assignments of error. 

10. This designation. 

11. Clerk’s certificate. ; 

GEORGE C. GERTMAX 
Attorney for Plaintiff 

Acknowledgment is made of copy of the foregoing Desig¬ 
nation of Record this 6th day of May, 1936. 

VERNON E. WEST 

CHG ! 

CHESTER H. GRAY j 

Attorney for Defendant \ 



IS 


ROBERT M. WOODBURY VS. DISTRICT OF COLUMBIA. 


24 


District Court of the United States for the 
District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby cer¬ 
tify the foregoing 1 pages numbered 1 to 23,-both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 84709 at Law, wherein 
Robert M. Woodbury is Plaintiff and District of Columbia, 
a municipal corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of August, 1936. 

CHARLES E. STEWART, 

Clerk. 

By CHAS. B. COFLIX, 

Assistant Clerk. 

(Seal) 

25 Endorsed: United States Court of Appeals for the 

District of Columbia 

Filed Aug 17 1936 

; MOXCURE BURKE 

Clerk 

In the Supreme Court of the District of Columbia 

Robert M. Woodbury, Plaintiff, 

vs. 

District of Columbia, a municipal corporation, Defendant. 

Law No. 84709. 


Filed May 6 1936 

FRANK E. CUNNINGHAM, 

Clerk. 

Bill of Exceptions 

The above entitled cause came on for trial March 5, 1936, 
before Mr. Associate Justice Joseph W. Cox without a 
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jury; a jury having been waived by the parties. Plaintiff 
offered no evidence except the declaration stating his 
cause of action. 

The defendant, to sustain its plea to the declaration, of¬ 
fered the following evidence which was admitted: i 

1. Annexed petition of the Commissioners of the District 
of Columbia filed in District Court Cause 1647 on October 
.‘10, 1924 and the annexed plats mentioned therein marked 
Plaintiff’s Exhibits Xos. 1 and 3. 

2. Annexed petition of the Commissioners of the District 

of Columbia filed in District Court Cause 2256 on December 
11, 1933 and the annexed plat mentioned therein marked 
Plaintiff’s Exhibit Xo. 1. ' 

3. Annexed instructions to the jury, being the! entire 

charge of the Court to the jury, in District Court Cause 
2256. * ‘ ! 

4. That plaintiff, through counsel, appeared at the 
26 trial of the District Court Cause 2256 and presented 
evidence of damage to his land resulting from the 
closing of Brandywine Street between Xebraska Avenue 
and Fortieth Street, but no such damages were awarded his 
property by the verdict of the jury, which said verdict was 
ratified and confirmed by the Court, and no appeal taken. 

5. It was proved by competent evidence that the land ac¬ 
quired in District Court Cause 1647 was opened and de¬ 
voted to the uses for which it was condemned, and that the 
part of Brandywine Street closed in District Court Cause 
2256 embraced no part of the land acquired in District 
Court Cause 1647. j 

The foregoing is all of the evidence in the case. 

At the conclusion of the hearing the Court took the case 
under advisement and thereafter made the findings and 
conclusions contained in a memorandum filed April 13, 1936, 
to which findings and conclusions plaintiff excepted, where¬ 
upon, on April 18, 1936, judgment was entered for the de¬ 
fendant against plaintiff for costs, from which judgment 
the plaintiff excepted and in open Court noted an appeal 
to the United States Court of Appeals for the District of 
Columbia. 

And thereupon, and as said exceptions were duly noted 
and allowed as aforesaid and duly entered upon the minutes 
of the Court, and because the matters and things herein- 
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before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the plaintiff may have his case reviewed on 
appeal, the plaintiff, by his attorney, moves the Court to 
sign and seal this, his Bill of Exceptions, to have the same 
force and effect as if each of his said exceptions had 

27 been separately signed and sealed, which motion is 
granted by the Court; and thereupon the plaintiff 

tenders this, his Bill of Exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now 
for then, this 6th dav of Mav, 1936. 

JOSEPH AY COX 

Justice 

YYe consent hereto: 

G. C. GERTMAN 

Attorney for Plaintiff 

VERNON E. WEST 

CHG 

CHESTER H. GRAY 
Attorney for Defendant 

28 Filed Oct 30 1924 

MORGAN H. BEACH, 

Clerk 

In the Supreme Court of the District of Columbia 
Holding a District Court 

District Court No. 1647 

IN RE: 

i 

Extension of Brandywine, 38th and 40th Streets and 
widening of 41st Street, Northwest, in the District of 
Columbia 

Petition 

The petition of Cuno H. Rudolph, James F. Oyster, and 

J. Franklin Bell respectfully represents: 

1. That thev are the Commissioners of the District of 
* 

Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4th, 1913, entitled “An 
Act making appropriations for the government of the Dis- 
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trict of Columbia for the fiscal year ending June 30th, 1914, 
and for other purposes,” which provision reads as follows: 

“That the Commissioners of the District of Columbia 
are hereby authorized to open, extend, or widen any street, 
avenue, road, or highway to conform with the plan of the 
permanent system of highways in that portion of the Dis¬ 
trict of Columbia outside of the cities of Washington and 
Georgetown, adopted under the Act of Congress approved 
March second, eighteen hundred and ninety-three, as 
amended by the Act of Congress approved June twenty- 
eighth, eighteen hundred and ninetv-eight, bv condemnation 
under the provisions of subchapter one of chapter fifteen of 
the Code of Law for the District of Columbia; Provided, 
That the entire amount found to be due and awarded bv the 
jury under such proceedings as damages for and in respect 
of the land condemned, plus the cost and expenses of said 
proceeding, shall be assessed by the jury as benefits. ” 

2. That your petitioners, by virtue of the foregoing pro¬ 
vision, have officiallv ordered the extension of Brandvwine, 
38th aird 40th streets andT widening of 41st Street, North¬ 
west, in the District of Columbia, and in furtherance there¬ 
of file this petition according to the provisions of subchap¬ 
ter one of chapter fifteen of the Code of Law for the 
District of Columbia, for the purpose of acquiring the here¬ 
inafter described land for the said extension of Brandywine, 
38th and 40th Streets and widening of 41st Street, as afore¬ 
said. 

3. That the said extension of Brandywine, 38th 
29 and 40th Streets and the widening of 41st Street, 
Northwest, conforms with the plan of the permanent 
system of highways in that portion of the District outside 
of the Cities of Washington and Georgetown, adopted under 
the Act of Congress approved March 2nd, 1893, as amended 
by the Act of Congress approved June 28th, 1898. 

4. That a map or plat showing the land to be taken for 
the said extension of Brandywine, 38th and 40th Streets 
and the widening of 41st Street, Northwest, in the District 
of Columbia, is hereto annexed as part of this petition and 
marked “Exhibit D. C., No. 1.” 

5. That the land necessary for the said extension of 
Brandywine, 38th and 40th streets and the widening of 41st 
street, Northwest, in the District of Columbia, together with 
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the names and residences of the owners of the fee thereof, 
as far as the same can be ascertained, is particularly de¬ 
scribed as follows: 


Descriptions 


Of land to be condemned for the extension of Brandywine, 
38th, 40th and 41st Streets, northwest. 


Part of a tract of land taxed as Parcel 35/71. 

Beginning for the same at the southeast corner of said 
parcel, and running thence with the south line of said par¬ 
cel, west 157.35 feet to the easterly line of Grant Boad (33 
feet wide): thence with said easterly line, north 8 0 42'42" 
east 15.18 feet to the north line of Brandywine Street (90 
feet wide) as condemned by this proceeding; thence with 
said north line, east 155.06 feet to the east line of said par¬ 
cel; thence with said east line, south 15 feet to the point of 
beginning, containing 2343.1 square feet. 

Joseph Gorman, owner. (Residence: 3995 Grant Rd., 
N.W.) 


v All of a tract of land taxed as Parcel 35/96. 

Beginning for the same at the southeast corner of said 
parcel, and running thence with the southerly line of said 
parcel, north 69°'00'30" west 169.086 feet to the easterly 
line of Grant Road (33 feet wide); thence with said easterly 
line, north 8°42'42" east 3.45 feet to the northwest corner 
of said parcel; thence with the northerly line of said parcel, 
east 157.35 feet to the east line of said parcel; thence with 
said east line, south 63.99 feet to the point of beginning, 
containing 5319.6 square feet. 

Annie Kirkland Warren, owner. (Residence: 3S00 14th 
Street, X.W.) 

Part of a tract of land taxed as Parcel 35/6. 

30 Beginning for the same at the northeast corner 
of said parcel, in the northerly line of Nourse Road 
(17 feet wide), and running thence with the easterly line of 
said parcel, south 19°48 / 30 ,/ west 98.93 feet to the southeast 
corner of said parcel; thence with the southerly line of said 
parcel, north 71 c 25' west 60.68 feet to the west line of 38th 
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Street as condemned by this proceeding; thence With said 
west line, north 91.58 feet to the south line of Brandywine 
Street as condemned by this proceeding; thence with said 
south line, west 154.52 feet to the easterly line of Grant 
Hoad (33 feet wide); thence with said easterly line, north 
9°55' east 72.68 feet to the northwest corner of said x>arcel; 
thence with the northerly line of said parcel, south 69°00 / 30" 
east 249.62 feet to the point of beginning, containing 14693.7 
square feet. 

Anna C. Pavne, owner. (Residence 4571 Grant Rd., 
NAY.) * | 

Part of a tract of land taxed as Parcel 35/207. 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19 o 4S'30" west 37.36 feet to the southeast cor¬ 
ner of said parcel; thence with the southerly line of said 
parcel, north 77°07 / west 46.01 feet to the west line of 38th 
Street as condemned by this proceeding; thence with said 
west line, north 44.43 feet to the northerly line of said par¬ 
cel; thence with said northerly line, south 71°25' east 60.68 
feet to the point of beginning, containing 2125.4 square 
feet. j 

Wm. H. and Mary J. Miller, owners. (Residence: 4565 
Grant Rd. N.W.) 

Part of a tract of land taxed as Parcel 35/208. i 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19°48'30" west 8 feet to the southeast corner 
of said parcel; thence with the southerly line of said;parcel, 
northwesterly 43.23 feet to the west line of 38th Street as 
condemned by this proceeding; thence with said west line, 
north 8.15 feet to the northerly line of said parcel; thence 
with said northerly line, south 77°07' east 46.01 feet to the 
point of beginning, containing 354.3 square feet. 

Anna C. Payne, owner. (Residence: 4571 Grant Rd., 
N.W.) 

Part of a tract of land taxed as Parcel 35/184. 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19°48'30" west 15 feet to the southeast corner 
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of said parcel; thence with the southerly line of said parcel, 
north 7S°25'20" west 37.83 feet to the west line of 38th 
Street as condemned by this proceeding: thence with said 
west line, north 16.16 feet to the northerly line of said 
parcel; thence with said northerly line, southeasterly 43.23 
feet to the point of beginning, containing 621.2 square feet. 

Benjamin F. Pules, owner. (Residence: 4561 Grant Rd., 
X.W.)' 

Part of a tract of land taxed as Parcel 35 109. 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19°4S'30" west 30 feet to the southeast corner 
of said parcel: thence with the southerly line of said parcel, 
north 78°29'30" west 27.45 feet to the west line of 38th 
Street as condemned by this proceeding; thence with said 
west line, north 30.34 feet to the northerly line of said par¬ 
cel: thence with said northerly line, south 7S°25'20" east 
37.83 feet to the point of beginning, containing 972.8 square 
feet. 

Benjamin F. Pvles, owner. (Residence: 4561 Grant Rd., 
N.W.) 


Part of a tract of land taxed as Parcel 35/47. 

31 Beginning for the same at the northeast corner of 
said parcel, and running thence with the easterly line 
of said parcel, south 19°48'30" west 50 feet to the southeast 
corner of said parcel; thence with the southerly line of said 
parcel, north 75°10 / 15" west 10.29 feet to the west line of 
38th Street as condemned by this proceeding; thence with 
said west line, north 49.88 feet to the northerly line of said 
parcel; thence with said northerly line, south 78°29'30" east 
27.45 feet to the point of beginning, containing 927 square 
feet. 

Fritz C. Voigt, owner. (Residence: 4569 Grant Rd., 
N.W.) 

Part of a tract of land taxed as Parcel 35/46. 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19°48'30 ,/ west 12 feet to the southeast corner 
of said parcel; thence with the southerly line of said parcel, 
north 71°59 , 30" west 6.19 feet to the west line of 38th Street 
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as condemned by this proceeding; thence with said west 
line, north 12.01 feet to the northerly line of said parcel; 
thence with said northerly line, south 75°10'15" east 10.29 
feet to the point of beginning, containing 96.8 square feet. 

Mary R. Poore, owner. (Residence: 4685 Gr^nt Rd., 
N.W.) 

Part of a tract of land taxed as Parcel 35/45. 

Beginning for the same at the northeast corner of said 
parcel, and running thence with the easterly line of said 
parcel, south 19°48 / 30" west 17.36 feet to the west; line of 
38th Street as condemned by this proceeding; thence with 
said west line, north 18.25 feet to the northerly line;of said 
parcel; thence with said northerly line, south 71 c 59'30" east 

6.19 feet to the point of beginning, containing 53.6 square 
feet. 

Mary R. Poore, owner. (Residence: 4685 Grant Rd., 
X. W.) 

Part of a tract of land taxed as Parcel 35/163. 

Beginning for the same in the northerly line of said par¬ 
cel, said point of beginning being the southwest corner of 
of Lot 1, Square 1769, and running thence south with the 
east line of 41st Street as condemned by this proceeding, 

82.85 feet; thence with the north line of Brandvwine Street 

* 

as condemned by this proceeding (90 feet wide), east 353.5 
feet; thence with the west line of 40th Street as condemned 
by this proceeding (90 feet wide), north 19.46 feet; thence 
south 79°50 / east 86.16 feet to the northeast corner of said 
parcel; thence with the easterly line of said parcel, south 
2°24' east 94.34 feet to the south line of Brandywine Street 
(90 feet wide) as condemned by this proceeding; i thence 
with said south line, west 227.80 feet to the northerly line 
of Parcel 35/161; thence with said northerly line; north 
80°23 / 20" west 225.96 feet to the easterlv line of Wiscon- 
sin Avenue (120 feet wide); thence with said easterly line, 
north 10°04' west 143.32 feet to the northwest corner of 
said parcel; thence with the northerly line of said parcel, 
south 79°50 / east 33.92 feet to the point of beginning, con¬ 
taining 39594.20 square feet. 

Charles H. AViltsie, owner. (Residence: Power Bldg., 
Rochester, N. Y.) 





26 


ROBERT M. WOODBURY VS. DISTRICT OF COLUMBIA. 


Part of a tract of land taxed as Parcel 35/161. 

Beginning for the same at the northwest corner of said 
parcel, said point being in the easterly line of Wisconsin 
Avenue (120 feet wide), and running thence with the 
northerly line of said parcel, south S0'23'20" east 225.96 leet 
to the south line of Brandywine Street (90 feet wide), as 
condemned by this proceeding;, thence with said south line, 
west 216.09 feet to the easterly line of Wisconsin Avenue 


(120 feet wide): thence with said easterly line, north 10°04' 
west 38.32 feet to the point of beginning, containing 4076.5 
square feet. 

Frank Perna, owner. (Residence: 4101 Brandywine 
Street, X. W.) 


32 WHEREFORE, the premises considered, and in 
accordance with the further provisions of subchapter 
one of chapter fifteen of the Code of Law for the District 
of Columbia, your petitioners pray as follows: 

1. That this Honorable Court may cause public notice 
of not less than twenty days to be given of the institution 
of these proceedings by advertisement in three daily news¬ 
papers published in the District of Columbia, which notice 
shall warn and require all persons having any interest in 
the proceedings to appear in this Court at a day named in 
said notice, and to continue in attendance until the Court 
shall have made its final order ratifying and confirming 
the award of damages and the assessment of benefits by 
the jury; and shall cause a copy of said notice to be served 
bv the United States marshal for the District of Columbia, 
or his deputies, upon such owners of the land to be con¬ 
demned as can be found by the said marshal, or his depu¬ 
ties, within the District of Columbia, and upon tenants and 
occupants of the same. 

2. That this Honorable Court shall empanel a jury in 
accordance with the law provided for in such cases, to as¬ 
certain the damages each owner of the land taken may 
sustain by reason of the aforesaid extension of Brandy¬ 
wine, 38th and 40th Streets and the widening of 41st Street, 
Northwest, in the District of Columbia, and the condemna¬ 
tion of the land necessary for the same, and to assess the 
benefits resulting therefrom in accordance with the provi- 
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sions of the aforesaid Act of Congress and the aforesaid 
subchapter one of chapter fifteen of the Code. 

3. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the afore¬ 
said Act of Congress, to the end that the aforesaid land 
may be condemned and secure for the said extension of 
Brandywine, 38th and 40th Streets and the widening of 
41st Street, Northwest, as aforesaid. 

CUNO H. RUDOLPH 
JAS. F. OYSTER ! 

R. A. WHEELER—Acting 
Commissioners of the District of Columbia 

33 F. H. STEPHENS ! 

JAMES C. WILKES | 

Attorneys for Petitioners. 

District of Columbia, ss: 

Personally appears Cuno H. Rudolph, who being first 
duly sworn according to law, deposes and says that he is 
one of the Commissioners of the District of Columbia; that 
he has read the foregoing petition of said Commissioners, 
and knows the contents thereof, that the facts therein stated 
upon his personal knowledge are true and those stated upon 
information and belief he believes to be true. 

CUNO H. RUDOLPH 

Subscribed and sworn to before me this 2Sth day of Oc¬ 
tober, A. D., 1924. 

ADAM A. GIEBEL 

(Notarial Seal) Notary Public , D. C. 

34 Filed Dec 11 1933 Frank E. Cunningham, I Clerk 
In the Supreme Court of the District of Columbia 

Holding a District Court 
District Court No. 2256 

In re: 

Closing of 39th Street between Chesapeake and Brandy¬ 
wine Streets; and Brandywine Street between Nebraska 
Avenue and 40th Street; and alleys in Squares 1768 and 
1840, in the District of Columbia. 
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Petition 

The petition of Melvin C. Hazen, George E. Allen, and 
John C. Gotwals, Commissioners of the District of Colum¬ 
bia, respectfully represents: 

1. That thev are the Commissioners of the District of 
Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of certain provisions of the 
Act of Congress, approved December 15, 1932, entitled “An 
Act to authorize the Commissioners of the District of Co¬ 
lumbia to readjust and close streets, roads, highways, or 
allevs in the District of Columbia rendered useless or un- 
necessary, and for other purposes”, which Act, in part, 
provides as follows: 

4 'Sec. 4. If, after such hearing, the Commissioners are 
of the opinion that any street, road, highway, or alley, or 
part thereof, should be closed, they shall prepare an order 
closing the same and shall cause public notice of such order 
to be eriven bv advertisement for fourteen consecutive da vs, 
exclusive of Sundays and legal holidays, in at least two 
daily newspapers of general circulation printed and pub¬ 
lished in the District of Columbia, and shall serve a copy 
of such order on each property owner abutting the street, 
road, highway, or alley, or part thereof, proposed to be 
closed by such order, and copy of such order shall be served 
on the owners in person or by registered mail delivered at 
the last known residence of such owners, or if the owner 
can not be located the advertisement provided for above 
shall be deemed sufficient legal notice; or if he be a non¬ 
resident of the District of Columbia, by sending a copy 
thereof by registered mail to his last known place of ad¬ 
dress: Provided , That if no objection in writing be made 
to the commissioners bv any partv interested within thirty 
days after the service of such order, then the said 
35 order shall immediately become effective: and the 
said order and plat or plats as provided for herein 
shall be ordered bv the Commissioners of the District of 
Columbia recorded in the office of the surveyor of the Dis¬ 
trict of Columbia. 

"Sec. 5. When any such objection shall be filed with the 
commissioners as provided in the foregoing section, then 
the Commissioners of the District of Columbia shall insti- 
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tute a proceeding in rem in the Supreme Court of the Dis¬ 
trict of Columbia for the closing of such street, road, high¬ 
way, or alley, or part thereof, and its abandonment for 
street, highway, or alley purposes, and for the ascertain¬ 
ment of damages and the assessment of benefits resulting 
from such closing and abandonment. Such proceeding shall 
be conducted in like manner as proceedings for tile con¬ 
demnation of land for streets, under the provisions of chap¬ 
ter 15, subchapter 1, of the Code of Law for the District of 
Columbia, and such closing and abandonment shall be effec¬ 
tive when the damages and benefits shall have been so as¬ 
certained and the verdict confirmed. ” 

2. That your petitioners, by virtue of the foregoing Act 
of Congress, having determined that 39th Street, between 
Chesapeake and Brandywine Streets; and Brandywine 
Street, between Nebraska Avenue and 40tli Streets, and 
alleys in Squares 1768 and 1840, in the District of Colum¬ 
bia, have been rendered useless and unnecessary, have offi¬ 
cially ordered the closing of the same in the District of 
Columbia, and in furtherance thereof file this petition, ac¬ 
cording to the provisions of chapter 15, subchapter 1, of 
the Code of Law for the District of Columbia, for the pur¬ 
pose of closing 39th Street, between Chesapeake and 
Brandywine Streets; and Brandywine Street, between Ne¬ 
braska Avenue and 40th Streets, and alleys in Squares 1768 
and 1840, in the District of Columbia. 

3. That a map or plat showing the streets and alleys to 
be closed in the District of Columbia is hereto annexed as 
part of this this petition and is marked “Exhibit D. C. 
No. 1” 

4. That the land involved in the closing of 39th Street, 
between Chesapeake and Brandywine Streets; and Brandy¬ 
wine Street, between Nebraska Avenue and 40th Streets, 
and alleys in Squares 1768 and 1840, in the District of Co¬ 
lumbia is particularly described as follows: 

36 Descriptions 

Closing Brandywine Street between Nebraska Avenue 
and 40th Street, N. W. 

Closing 39th Street between Brandywine Street and 
Chesapeake Street, N. W. 
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Closing Alleys in Squares 1768 and 1840. 

By proceeding in rein in Supreme Court, D. C., under 
authority of Public Act No. 307, approved December 15, 
1932. 


Closing street area described as follows: 

Street area in Brandywine Street, 60 feet wide, for a dis¬ 
tance of 100 feet immediately east of 40th Street, contain¬ 
ing 6000 square feet, abutting on Parcels 35/360 and 35/361 
(U. S. Reservation No. 542) 

Owners of abutting property: 35/360—United States of 
America. 35/361—United States of America. 

Street area in Brandvwine Street, 60 feet wide, lving 
West of Nebraska Avenue, containing 36580.50 square feet, 
abutting on Lot 804 Square 1840, Lot 802 Square 1768, and 
Parcels 35 352 and 35/359. 

Owners of abutting property: Lot 804 Square 1840— 
District of Columbia. Lot 802 Square 1768—District of 
Columbia. 35/352—District of Columbia. 35/359—Dis¬ 
trict of Columbia. 

Street area in 39th Street between Brandywine Street 
and Chesapeake Street, containing 27450 square feet, abut¬ 
ting on Lot 804 Square 1840, and Lots 800 and 802 Square 
1768. 

Owners of abutting property: Lot 804 Square 1840— 
District of Columbia. Lots 800 and 802 Square 1768—Dis¬ 
trict of Columbia. 


Closing alley area described as follows: 

Alley area in Square 1768, 20 feet wide, for a distance of 
100 feet immediately east of 40th Street, containing 2000 
square feet, abutting on Lot 801 Square 1768, and Parcel 
35/360 (U. S. Reservation No. 542). 

Owners of abutting property: Lot 801 Square 1768— 
United States of America. Parcel 35/360—United States 
of America. 

Alley area in Square 176S, 20 feet wide, for a distance of 
300 feet immediately west of 39th Street, containing 6000 
square feet, abutting on Lots 800 and 802 Square 1768. 

Owners of abutting property: Lots 800 and 802 Square 
1768—District of Columbia. 
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Alley area in Square 1840, 20 feet wide, for a distance of 
320 feet immediately east of 39tli Street, containing 6400 
square feet, abutting on Lot 804 Square 1840. 

Owner of abutting property—District of Columbia. 


37 Elimination of Building Restriction Lines 

Elimination of building restriction line in Parcel 35/360, 
and all covenants, rights and obligations pertaining thereto 
between the north line of Brandywine Street and said build¬ 
ing restriction line—area 1500 square feet. 

Owner: United States of America. 

Elimination of building restriction line in Lot 802 Square 
1768, and all covenants, rights and obligations pertaining 
thereto between the north line of Brandvwine Street and 
said building restriction line—area 4500 square feet. 
Owner: District of Columbia. 

Elimination of building restriction line in Parcel 35/361, 
and all covenants, rights and obligations pertaining thereto 
between the south line of Brandywine Street and said build¬ 
ing restriction line—area 1500 square feet. 

Owner: United States of America. 

Elimination of building restriction line in Lot S04 Square 
1840, and all covenants, rights and obligations pertaining 
thereto between the north line of Brandywine Street and 
said building restriction line—area 3670.35 square feet. 
Owner: District of Columbia. 

Elimination of building restriction line in Parcel 35/359, 

and all covenants, rights and obligations pertaining thereto 

between the south line of Brandvwine Street and said build- 

* 

ing restriction line—area 4707.38 square feet. 

Owner: District of Columbia. 

Elimination of building restriction line in Parcel 35/352, 
and all covenants, rights and obligations pertaining thereto 
between the south line of Brandywine Street and said build¬ 
ing restriction line—area 4062.45 square feet. 

Owner: District of Columbia. i 

WAW 

38 WHEREFORE, the premises considered, and in 
accordance with the further provisions of chapter 
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15, subchapter 1, of the Code of Law for the District of Co¬ 
lumbia, your petitioners pray as follows: 

1. That this Honorable Court shall cause public notice 
of not less than twenty davs to be given of the institution 
of these proceedings bv advertisement in three dailv news- 
papers published in the District of Columbia, which notice 
shall warn and require all persons having* any interest in 
these proceedings to appear in the Court at a day named 
in said notice, and to continue in attendance until the Court 
shall have made its final order ratifying and confirming* the 
award of damages and the assessment of the benefits of 
the jury. 

2. That this Honorable Court shall impanel a jury in ac¬ 
cordance with the law provided for in such cases, to ascer¬ 
tain the damages and the benefits resulting to property 
affected bv said closing and abandonment of said streets 
and alleys in the District of Columbia, in accordance with 
the provisions of the aforesaid Act of Congress and the 
aforesaid chapter 15, subchapter 1, of the Code of Law of 
the District of Columbia. 

3. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the afore¬ 
said Act of Congress, to the end that 39th Street, between 
Chesapeake and Brandywine Streets; and Brandywine 
Street, between Nebraska Avenue and 40th Streets, and al¬ 
leys in Squares 1768 and 1840, in the District of Columbia 
mav be closed. 

MELVIN C. HAZEN 
GEO E ALLEN 
JOHN C. GOTWALS 

Commissioners, District of Columbia. 

WILLIAM W. BRIDE 
WALTER L. FOWLER 

Attorneys for District of Columbia, 

District Building. 

39 District of Columbia, ss: 

Personally appears, Melvin C. Hazen, who being first 
duly sworn according to law, deposes and says that he is 
one of the Commissioners of the District of Columbia; that 
he has read the foregoing petition of said Commissioners 
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and knows the contents thereof; that the facts therein 
stated upon his personal knowledge are true and those 
stated upon information and belief, he believes to be true. 


MELVIN C. HAZEN 

Subscribed and sworn to before me this 11th day of De¬ 
cember, A. D., 1933. 

ADAM A. GIEBEL 
(Notarial Seal) Notary Public, D. C. 


40 Filed Feb. 6, 1934 Frank E. Cunningham, Clerk 


In the Supreme Court of the District of Columbia 


Holding a District Court 
District Court No. 2256. 


In Be: 


( losing ot Thirty-Ninth Street between Chesapeake and 
Brandywine Streets, and Brandywine Street between Ne¬ 
braska Avenue and Fortieth Street, and Alleys in Square 
1768 and Square 1840, in the District of Columbia. 

Instructions. 


1. Gentlemen of the Jury, your duties a re, first, to as- 
certain the damage which will be suffered bv the owners of 
land in the Dist .ric.t_Qf. Columbia resulting from fhe^closing 
and abandomnent- of. 39th Street'Between" Chesapeake^' and 

_ .1 * 1 1 "tV" -v - -- • • -r — ... 


2. You are instructed that you must not award damages 
arbitrarily, but only where you find that the fair market 
value of real estate has been lessened or depreciated,: as a 
result of the closing and abandonment of these streets and 
alleys. By fair market value is m eant, what the property 
would sell for in cash or terms equivalent to cash, when of- 
fered jor sa le bv one who is willing to se lT FuT isJiot obliged 
TcTsell to one who desires but is not obliged to bu y. 

V. You shall take mto consideration the opinion 
41 of the witnesses as to damages and benefits and give 
to such opinions the weight to which you may think 
them fairly entitled. You shall not be bound by such evi- 
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dence, however, but may use your own knowledge, based 
upon your view of the premises in making up your assess¬ 
ments of benefits and your award of damages. 

8. The jury may consult its own convenience as to the 
time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion and return its 
verdict as soon as possible. The verdict should be in writ¬ 
ing, signed by them or a majority of them, and should 
42 be returned to the court on or before the 19tli day 
of February, 1934. 

The jury, during the course of its deliberations, may at 
its own convenience and without application to either court 
or counsel, make such further view of the properties in¬ 
volved as it may deem necessary, provided the whole jury 
is present. 

10—The jury are instructed that in awarding damages 
they shall cons ider BrancUwmUS tfeef 'esTablished^laixLo.ut 
ancTopened^for all the ordinary purposes of a public high- 
w’av:—- 

-- JESSE C. ADKINS 

Justice 

Endorsed on Cover: District Court of the United States. 
District of Columbia. No. 6809. Robert M. Woodburv, 
Appellant, vs. District of Columbia, a Municipal Corpora¬ 
tion. United States Court of Appeals for the District of 
Columbia. Filed Aug 17 1936. Moncure Burke, Clerk. 
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Amtell States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA ; 


April Term, 1936 


No. 6809 


Robert M. Woodbury, Appellant , 

v. 

District of Columbia, a Municipal Corporation 


APPELLANT’S BRIEF 

i 

This appeal is from a final judgment entered in 
favor of appellee in an action at law instituted by 
appellant to recover $1,958.32 plus interest. The 
basis of the action is failure of consideration. 

Statement of the Case 

1. On October 30, 1924, the Commissioners of the 
District of Columbia filed a proceeding in rem, Dis¬ 
trict Court Cause No. 1647 (R. 1, 20-27) for the ex¬ 
tension of Brandywine and other streets as shown 
upon the plat (R. 35) filed with it. 

i 

The Act under which the proceeding was filed re¬ 
quired the entire damages and costs to be assessed 
as benefits (R. 21). 

The jury awarded $37,770.93 damages and assessed 
the entire amount, plus the expenses, $746.94, as bene¬ 
fits (R. 4). Of the damages, $16,889.87 was awarded 
for parcel 35/161 and $10,805.97 was awarded for 

i 
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parcel 35/163. These parcels are the ones con¬ 
demned for the extension of Brandywine Street west- 

•/ 

ward to Wisconsin Avenue. The remaining damages, 
$10,074.09, were awarded for the land condemned for 
the extension of Thirty-eighth Street and the exten- 
sion of Brandywine Street between Thirty-eighth 
Street and Grant Road as shown on the plat (R. 4). 
Of the benefits, $2,000 was levied against parcel 


35/223 and $225 was levied against parcel 35/222 (R. 


5). These parcels, belonging to appellant, are lo¬ 
cated at the northeast and northwest corners of 


Thirty-eighth and Albemarle Streets and shown on 
the said plat (R. 35). 

The assessments were levied against appellant’s 
property to compensate for the damages awarded for 
all the land condemned and taken in the proceeding 
and for the benefit that property would derive from 
the opening, grading, paving and improving of Bran¬ 
dywine Street from Thirty-eighth Street to Wisconsin 
Avenue as well as the other streets shown on the plat 
(R. 5). 

At the time said petition was filed, Brandywine 
Street west of Thirty-eighth Street to Fortieth Street, 
as shown on the plat (R. 35), existed only on the plan 
of the permanent system of highways. It was wholly 
undeveloped and unimproved; it had not been laid 
out as a street, was not paved or graded and it was 
not open for vehicular and pedestrian traffic and the 
ordinary uses of a street (R. 3). It ran westward 
from Grant Road to Fortieth Street, a distance of ap¬ 
proximately 900 lineal feet, and by their condemnation 
proceeding the Commissioners extended the unim¬ 
proved Brandywine Street westward do Wisconsin 
Avenue, a distance of approximately 450 feet, at a 
cost of approximately $27,695.84, to perpetually afford 
property within the territory lying east of Grant 



Road a means of direct access through and over Bran¬ 
dywine Street to Wisconsin Avenue (R. 3) and vice 
versa. 

The Commissioners of the District of Columbia in¬ 
tended, and the condemnation proceeding contem¬ 
plated, that upon the acquisition of the land sought to 
be condemned, Brandywine Street would be laid out 
and opened as a highway throughout from Thirty- 
eighth Street to Wisconsin Avenue and it would be 
paved and graded as a thoroughfare and all the ordi¬ 
nary uses of a street and highway (R. 3-4). 

Upon the confirmation of the verdict of the jury, it 
became and was the duty of the appellee to open, 
grade and improve the whole of Brandywine Street 
from Thirtv-eighth Street to Wisconsin Avenue, as 
well as the other streets, for vehicular and pedestrian 
traffic and all the ordinary uses of a street and high¬ 
way (R. 5). | 

Relying upon the appellee to open and lay out as 
improved thoroughfares the whole of Brandywine 
Street from Thirty-eighth Street to Wisconsin Ave- 
nue, as well as the other streets, appellant, under ob¬ 
ligation of law, paid the aforesaid assessments aggre¬ 
gating $2,225, and interest thereon aggregating $445 
(R. 5-6), which were liens against his property (R. 5). 

2. Eight years elapsed without the Commissioners 
of the District of Columbia opening, grading and im¬ 
proving Brandywine Street between Grant Road and 
Fortieth Street—a distance of 900 lineal feet—for 
street and highway purposes (R. 5). Instead,: the 
Commissioners of the District of Columbia on Sep¬ 
tember 13, 1933, officially ordered that on and after 
October 16, 1933, said Brandywine Street be aban¬ 
doned and closed between Fortieth Street on the west 
and Nebraska Avenue on the east—a distance of ap¬ 
proximately 800 lineal feet—and that the title to the 
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land composing the abandoned street revert to the 
abutting owners (R. 6). The plats (R. 36, 37) show 
that appellee is the record owner of the abutting land. 

The above action of the Commissioners deprived 
appellant’s property of all benefit and advantage of 
the means of direct access to Wisconsin Avenue that 
was proposed, intended and contemplated by the con¬ 
demnation proceeding, and constituted an abandon¬ 
ment of the obligation to improve Brandywine Street 
which the Commissioners of the District of Colum¬ 
bia assumed when they filed and prosecuted the con¬ 
demnation proceeding (R. 6). 

The appellee is engaged in the construction of 
Woodrow Wilson High School upon the land compos¬ 
ing the abandoned Brandywine Street (R. 6). The 
school is now completed and occupied. 

3. When the Commissioners of the District of Co¬ 
lumbia permanently abandoned Brandywine Street 
east of Fortieth Street to Nebraska Avenue, without 
previously opening the same as a highway, the consid¬ 
eration for the assessment of benefits against appel¬ 
lant’s property wholly failed except to the extent of 
$533.43 (R. 6, 7). 

Whereupon appellant sued to recover from appellee 
$1,958.32 as shown by his particulars of demand (R. 
8) attached to his declaration (R. 1-8). 

Appellee did not deny any of the facts alleged in the 
declaration nor challenge appellant’s primary right to 
recover. 

After expressly admitting the material allegations 
in the declaration (the others standing admitted 
under Law Rule 29), appellee pled: 

“Defendant admits that on, to wit, September 
13, 1933, the Commissioners of the District of Co¬ 
lumbia ordered that on and after October 16, 
1933, Brandywine Street, between Nebraska 
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Avenue and 40tli Street be closed, but the defend¬ 
ant says that the portion of Brandywine Street 
ordered to be closed by the Commissioners of the 
District ot Columbia, as aforesaid, does not ad¬ 
join the property ot the plaintiff and was not 
condemned in the condemnation proceeding's in 
which plaintiff's land was assessed for benefits, 
that is to say, District Court Xo. 1647, and de¬ 
fendant says that the closing* was ordered and 
the proceedings in connection therewith were had 
under the terms of the Act of Congress, approved 
December 15, 1932, entitled ‘The Street Readjust¬ 
ment Act of the District of Columbia,' 47 Stat. 
747 (Title 25, Section 99a-99j, pages 102-103, D. 
C. Code 1929, Supplement 1), that is to say, de¬ 
fendant says that the closing of said Brandywine 
Street, between Nebraska Avenue and 40th Street 
was ordered by the Commissioners of the District 
of Columbia after due notice to interested parties 
and after a public hearing had been held by! said 
Commissioners to determine the advisability of 
closing said street for the distance aforesaid; and 
defendant says that after September 13, 1933, ob¬ 
jection was made to the closing of Brandywine 
Street for the space aforesaid by parties inter¬ 
ested, including the plaintiff; and defendant says 
that the plaintiff, Robert M. Woodbury, by his 
letter, dated October 2, 1933, addressed to the 
Commissioners of the District of Columbia; ob¬ 
jected to the proposed closing of Brandywine 
Street between Nebraska Avenue and 40th Street; 
and defendant says that by virtue of the objec¬ 
tion of the plaintiff and others to the proposed 
closing of Brandywine Street, for the distance 
aforesaid, under the terms of the Street Read¬ 
justment Act of the District of Columbia, supra, 
it became necessary for the Commissioners of the 
District of Columbia to institute a proceeding in 
rem in the Supreme Court of the District of Co¬ 
lumbia for the closing of said Brandywine Street 
for the distance aforesaid and for the ascertain¬ 
ment of damages and assessment of benefits re- 
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suiting from such closing and abandonment; and 
defendant says that in accordance with the terms 
of the said statute, supra, a proceeding in rem 
was instituted in the Supreme Court of the Dis¬ 
trict of Columbia by the Commissioners of the 
District of Columbia for the closing of said 
Brandvwine Street and for the ascertainment of 
damages and assessment of benefits resulting from 
such closing and abandonment of said Brandy¬ 
wine Street for the distance aforesaid; and de¬ 
fendant says that the said proceeding in rem was 
known as District Court Xo. 2256; and defendant 
says that the plaintiff, Robert XL Woodbury, had 
due notice of said proceeding and that the said 
plaintiff was present by George C. Gertman, Es¬ 
quire, his counsel, at the trial of said cause, and 
through his said counsel presented evidence, cross 
examined witnesses, and otherwise took an active 
part in the said proceeding; and defendant says 
that in the said District Court case Xo. 2256 plain¬ 
tiff endeavored to recover damages by reason of 
the closing of said Brandywine Street between 
Nebraska Avenue and 40th Street on the ground 
that in said condemnation proceeding No. 1647 
aforesaid the land owned by the plaintiff had been 
assessed for benefits by reason of the opening of 

said Brandvwine and other streets which were the 
* 

subject of said condemnation proceeding Xo. 1647, 
and that the closing of said Brand wine Street, 
for the distance aforesaid, would deprive plain¬ 
tiff of part of the benefits for which his land, 
aforesaid, had been assessed in said District 
Court Xo. 1647. 

“The defendant says that the plaintiff should 
not be permitted to maintain his said action for 
that the same identical cause of action, that is to 
say, the claim of plaintiff for damages alleged to 
result to his said land by reason of the closing, 
in part, of the said Brandywine Street, and the 
same identical questions of law and fact, were 
presented to the court by plaintiff in said pro¬ 
ceeding, X T o. 2256, the defendant says that before 
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the commencement of this suit, the Supreme Court 
of the District of Columbia, in said District Court 
Cause No. 2256, by its judgment, found that the 
plaintiff, by reason of the act of defendant in 
closing Brandywine Street, between Nebraska 
Avenue and 40th Street, as aforesaid, had j sus¬ 
tained no damage, which said judgment is in full 
force and unreversed.” 

Issue was joined upon said plea of res judicata (R. 
12) and trial by jury was waived (R. 12). 

4. Totally ignoring the issue joined, the Court 
held that appellant was not entitled to recover (R. 12- 
lb), to which appellant excepted (R. 15) and judg¬ 
ment was entered accordingly (R. 15, 16), from which 
judgment appellant in open Court noted an appeal and 
deposited $50 in lieu of a bond on appeal (R. 15, 16). 


Assignments of Error j 

The Court erred as follows in the trial and disposi¬ 
tion of the above entitled cause (R. 16)— 

1. In failing to find as a matter of law that the de¬ 
fendant had not by evidence sustained its plea of res 
judicata. 

2. In finding as a matter of law upon the evidence 
that the defendant had sustained its plea of res 
judicata. 

3. In failing to find and hold upon the evidence 
that the same identical cause of action sued on in this 
cause had not been asserted by the plaintiff in District 
Court Cause 2256. 

4. In failing to find and hold as a matter of law 
that the Court in District Court Cause 2256 was with¬ 
out jurisdiction of the subject matter and cause of 
action stated in plaintiff’s declaration. 

5. In not entering judgment for plaintiff against 




8 


the defendant for the amount sued for in the declara¬ 
tion. 

6. In entering judgment against the plaintiff in 
favor of the defendant. 


Argument 

1. Obviously the present cause of action was not 
asserted and could not be asserted in District Court 
Cause Xo. 2256. This is an action in personam to re¬ 
cover money collected from appellant which appellee 
has no right in equity or good conscience to retain, 
whereas District Court Cause Xo. 2256 was a pro¬ 
ceeding in rein to close highways and to award dam- 
ages for the diminution in the market value of land 
resulting from such closing. 

Consistent with the law, hi re Mellon Street , 182 
Pa. 397, the Court charged the jury in District Court 
Cause Xo. 2256, that— 


“You are instructed that vou must not award 
damages arbitrarily but only where you find that 
the fair market value of the real estate has been 
lessened or depreciated, as a result of the closing 
and abandonment of these streets and alleys’’ 
(R. 33). 

2. The estoppel pled by the appellee as res judi¬ 
cata of appellant’s present suit is— 

“* * * defendant says that the said proceeding 
in rem was known as District Court Cause Xo. 
2256; and defendant says that the plaintiff Robert 
M. Woodbury had due notice of said proceeding 
and that the said plaintiff was present by George 
C. Gertman, his counsel, at the trial of said cause, 
and through his said counsel presented evidence, 
cross examined witnesses, and otherwise took an 
active part in the said proceeding; and defendant 
savs that in the said District Court Case No. 2256 

m/ 

plaintiff endeavored to recover damages by rea- 
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son of the closing of said Brandvwine Street be- 
tween Nebraska Avenue and 40th Street on the 
ground that in said condemnation proceeding Xo. 
1647 aforesaid, the land owned by the plaintiff 
had been assessed for benefits bv reason of the 
opening of said Brandywine and other streets 
which were the subject of said condemnation pro¬ 
ceeding* Xo. 1647 and that the closing of! said 
Brandywine Street, for the distance aforesaid, 
would deprive plaintiff of part of the benefits for 
which his land, aforesaid, had been assessed in 
said District Court Cause Xo. 1647. ; 

“The defendant says that the plaintiff should 
not be permitted to maintain his said action for 
that the same identical cause of action, that is to 
say, the claim of plaintiff for damages alleged to 
result to his said land bv reason of the closing, 
in part, of the said Brandywine Street, and the 
same identical questions of law and fact, were 
presented to the court by plaintiff in said proceed¬ 
ing, Xo. 2256, the defendant says that before the 
commencement of this suit, the Supreme Court of 
the District of Columbia, in said District Court 
Cause Xo. 2256, by its judgment, found that the 
plaintiff, by reason of the act of defendant in 
closing Brandywine Street, between Nebraska 
Avenue and 40th Street, as aforesaid, had; sus¬ 
tained no damage, which said judgment is in full 
force and unreversed.” 

Even if established by competent proof, the said 
plea would not constitute res judicata. Hines v. 
Welch, 57 App. D. C. 371, 377; 23 Fed. (2d) 979. 

But the allegations were not established bv anv 
proof; the only evidence offered in support of the 
plea was— 

“4. That plaintiff, through counsel, appeared 
at the trial of District Court Cause 2256 and pre¬ 
sented evidence of damage to his land resulting 
from the closing of Brandywine Street between 
Nebraska Avenue and Fortieth Street * * *” (R. 
19). ! 
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Iii speaking of the above evidence in District Court 
Cause Xo. 2256, the Trial Judge said— 

“After due notice of the proceeding had been 
given, the plaintiff appeared and claimed damages 
to his two parcels on account of the closing of 
Brandywine Street * * *” (E. 13). 


The Trial Judge did not find from the evidence ad¬ 
duced in District Court Cause Xo. 2256 that— 


i i * 


* 1 plaintiff endeavored to recover dam¬ 
ages bv reason of the closing of Brandvwine 
Street on the grounds that in condemnation pro¬ 
ceeding Xo. 1647 the land owned by the plaintiff 
had been assessed for benefits * * * and that the 
closing of said Brandywine Street * * * would 
deprive plaintiff of part of the benefits for which 
his land had been assessed in District Court Xo. 
1647” (R. 11). 


After pointing out in his memorandum that appel¬ 
lant appeared in District Court Xo. 2256 “and there 
claimed damages to his two parcels on account of the 
closing of Brandvwine Street,” the Trial Judge then 

ft o 

said— 


“The purpose of the present suit by the plain¬ 
tiff is to recover a large part of the sum assessed 
as benefits against his two parcels and paid by 
him in the condemnation cause on the ground that 
the closing of Brandywine Street has deprived 
him of the benefits contemplated by the condem¬ 
nation proceeding to result to his parcels from 
the extension of Brandywine Street to Wisconsin 
Avenue” (E. 13, 14). 

3. The allegations of the declaration having been 
admitted and appellant’s primary right to recover not 
having been challenged, the Court should have entered 
judgment in appellant’s favor for the amount sued 
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for inasmuch as the issue joined had not been sub¬ 
stantiated by any evidence at all and appellee admits 
that the assessments of $2,225 against appellant’s 
parcels of land were levied to compensate for the land 

condemned and for the benefit thev would derive from 

* 

the opening, grading, paving and improving Brandy¬ 
wine Street from Thirty-eighth Street to Wisconsin 
Avenue, and the other streets, for ordinary highway 
purposes (R. 5), and that the consideration therefor 
has failed to the extent of $1631.55 (R. 7). 

4. While the facts in District of Columbia v. 
Thompson, 58 App. D. C. 313, 30 Fed. (2d) 476;: af¬ 
firmed 281 U. S. 25, are different from those in the 
present case, the principle of law there established 
equally applies here. In that case the appellee ; ex¬ 
tended an improved street but never afterwards Im¬ 
proved the street as extended. In District Court 
Cause Xo. 1647 the appellee extended an unimproved 
street but never afterwards improved the existent un¬ 
improved street. In the former case Thompson re¬ 
ceived no benefit because the extended street was 
never opened as a thoroughfare and in the present 
case appellant received no benefit because the contem¬ 
plated means of access to the extended street was 
never provided. 

5. The benefits assessed in District Court Cause 

! 

Xo. 1647 were levied not because of the mere acquisi¬ 
tion of title to land for street extension purposes and 
the laying out of the proposed new streets but because 
the jury was told that the opening, widening and ex¬ 
tension of the streets, as contemplated by the im¬ 
provement project shown by the proceedings, meant 
their establishment, laying out and completion for all 
the ordinary purposes of a public thoroughfare (R. 
13). 
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Consequently, inasmuch as Brandywine Street be¬ 
tween Nebraska Avenue and Fortieth Street was 
never established, laid out and completed for all the 
ordinary purposes of a public thoroughfare, appel¬ 
lant never received any consideration for that part, 
$1,631.55, of the assessments $2,225 which he paid. 

6. Mr. Justice Cox calls attention to the fact that 
the plat (R. 36) shows that since District Court Cause 
No. 1647 was concluded, Nebraska Avenue was estab¬ 
lished, and in commenting* about this he said— 

“Thereafter, and prior to September 13, 1933, 
the District caused a new and important thor¬ 
oughfare, Nebraska Avenue, to be laid out and 
opened up which to a large degree at least sup¬ 
plied to plaintiff’s parcels the advantages to be 
derived from the use of Brandywine Street as 
contemplated under the condemnation proceeding 
and probably other advantages as well. This new 
development apparently made Brandywine Street 
between Grant Road and 40th Street as previously 
laid down on the highway plan of little or no 
consequence to the plaintiff’s parcels” (R. 13). 

The learned Judge, however, makes no comment 
upon the fact that the obvious reason for not opening 
but abandoning Brand wine Street between Nebraska 
Avenue and Fortieth Street was to allow appellee to 
use that and the abutting land for the Woodrow Wil¬ 
son High School (R. 13). 

In conclusion it is respectfully submitted that the 
judgment should be reversed with costs and the case 
be remanded with instructions to the lower Court to 
enter judgment for the appellant in the amount sued 
for with interest and costs. 

Respectfully submitted, 

George C. Gertmax, 
Attorney for Appellant . 





































In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 I 

No. 6809 

Eobert M. Woodbury, appellant 

v . | 

District of Columbia, a Municipal Corporation 

j 

i 

APPELLEE’S BRIEF 

STATEMENT OF FACTS 

_ I 

This is an appeal from the judgment of the Su¬ 
preme Court of the District of Columbia in an ac¬ 
tion brought against the District of Columbia by 
Eobert M. Woodbury, hereafter referred to as the 
plaintiff, as the owner of certain land located in 
the District of Columbia, to recover, as for failure 
of consideration, certain assessments levied against 

i 

his property and paid by him. The judgment was 
based upon a plea of res judicata filed by the 
District of Columbia. 

In 1924 the Commissioners of the District of 
Columbia instituted Condemnation Case No. 1647, 
entitled “In Ee: Extension of Brandywine, 38th 

(i) ! 
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and 40tli Streets and widening of 41st Street, 
Northwest, in the District of Columbia” (Rec. 20). 

The land owned by plaintiff (See plat, Rec. p. 
35) was at that’'time designated as Parcel 35/223, 
located on the east side of 38th Street and extend¬ 
ing from Albemarle Street to Nourse Road, and 
Parcel 35/222, a triangular lot located on the west 
side of 38th Street, the base of the triangle running 
east and west on Albemarle Street, the apex of the 
triangle being a point on 38th St. approximately 

midwav between Albemarle Street and Nourse 
* 

Road. Both parcels were landlocked to the north 

j 

of Albemarle Street, Parcel 35/223 being contigu¬ 
ous, at the Northwest corner, with other parcels of 
land which left Nourse Road the only street upon 
which said lot abutted to the north; and the apex of 
the triangle of Parcel 35/222, being approximately 
the apex of a triangle formed by other parcels of 
land, the base of which was Nourse Road and the 
hypotenuse of which extended from Nourse Road 
in a . southwesterly direction across the northwest 
corner of Parcel 35/223 and across the line of 38th 
Street. 

/ By condemnation Cause No. 1647, 38th Street 
was opened from Albemarle Street due north to 
Brandywine Street, thus relieving plaintiff’s par¬ 
cels of their landlocked condition by making both 
parcels abut upon a through street. 

, By its verdict in this case (Rec. p. 9) the jury 
assessed the land owned by plaintiff for benefits, 
Parcel 35/223 in the sum of $4,000 and Parcel 
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35/222 in the sum of $225.00. Plaintiff filed objec¬ 
tions and exceptions as to the assessment of $4,000 
(Rec. p. 9), a second jury was empaneled, to ascer¬ 
tain the extent of the benefits to Parcel 35/223, and 
this second jury found that plaintiff’s said parcel 
was benefited to the extent of $2,000. Plaintiff 
filed no objections to the $2,000 assessment and paid 
the same (Rec. p. 9). i 

In the same proceeding the District of Columbia 
condemned the land (See plat, Rec. p. 35) between 
the west side of 38th Street and the east side of 
Grant Road, for the width of Brandywine Street, 
and the land from the east side of 40th Street to 
the east side of Wisconsin Avenue, for the purpose 
of extending Brandywine Street from Reno Road 
to Wisconsin Avenue. All other land necessary for 
the extension of Brandvwine Street within said 
limits had been dedicated to the District of Co¬ 
lumbia (Rec. p. 36), i. e., the land along the line of 
Brandywine Street from Reno Road westward to 
the west side of 38th Street, and from the east line 
of Grant Road to the east line of 40th Street, i 
In the years following the ratification of the ver¬ 
dict in condemnation case No. 1647, a number of 
important changes took place in the neighborhood. 
(See plats, Rec. pp. 35, 37.) Plaintiff subdivided 

i 

his Parcel 35/223 into two separate parcels, which 
were subsequently designated by the Assessor of 
the District of Columbia as Lots 800 and 801 in 
Square 1888, (R. 10), and which lie north and 
south, respectively, of a new Street, Appleton 
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Street. Further, Nebraska Avenue, a 120 foot 

thoroughfare, was condemned and opened (R. 13, 

35, 36, 37.) The District of Columbia acquired 

for school purposes large tracts of land between 

Nebraska Avenue, Chesapeake, 40th Street and 

Albemarle Street, said tracts being separated by 

Brandvwine Street and 39th Street, and certain 
* • 

allevs. 

%/ 

In view of all of the changes in the neighbor¬ 
hood, the Commissioners of the District of Co¬ 
lumbia proceeded, under the terms of the Act of 
Congress approved December 15, 1932, entitled 
“An Act to authorize the Commissioners of the 
District of Columbia to readjust and close streets, 
roads, highways, or alleys in the District of Colum¬ 
bia rendered useless or unnecessary, and for other 
purposes”, to hold hearings to determine whether 
or not those parts of Brandywine Street and 39th 
Street which separated the tracts of school lands 
theretofore acquired by the District of Columbia 
(i. e., that part of Brandywine Street between Ne¬ 
braska Avenue and 40th Street, and 39th Street 
between Brandywine and Chesapeake Streets) 
should be closed. As a result of these hearings, the 
Commissioners decided that the said parts of Bran¬ 
dywine Street and 39th Street should be closed. 
Proceeding under the said Act of Congress, the 
Commissioners thereafter gave notice of their in¬ 
tention to close said streets, in order that any party 
interested might have an opportunity to object to 
the closing (R. 10, 26). Although the land owned 



by plaintiff does not abut upon any part of Bran¬ 
dywine Street (R. 35, 36, 37), the plaintiff filed 
with the Commissioners his objections to the clos¬ 
ing of the part of Brandywine Street mentioned. 
Other objections were filed by interested persons, 
and by virtue of said objections it became neces¬ 
sary for the Commissioners of the District of Co¬ 
lumbia, under the terms of the Street Readjust¬ 
ment Act, supra, to institute a proceeding in rem in 
the Supreme Court of the District of Columbia 
Holding a District Court to accomplish the closing 
of said Street 

The Street Readjustment Act (Title 25, D. C. 
Code, 1929, Supp. 1) provides in part as follows: 

Sec. 99e. When any such objection shall 
be filed with the commissioners as provided 
in the foregoing section, then the Commis¬ 
sioners of the District of Columbia shall in¬ 
stitute a proceeding in rem in the Supreme 
Court of the District of Columbia for the 
closing of such street, road, highway, or 
alley, or part thereof, and its abandonment 
for street, highway, or alley purposes, and 
for the ascertainment of damages and the 
assessment of benefits resulting from such 
closing and abandonment. Such proceed¬ 
ing shall be conducted in like manner as pro¬ 
ceedings for the condemnation of land for 
streets, under the provisions of sections 
52-65 of this title, and such closing and 
abandonment shall be effective when the 
damages and benefits shall have been so as¬ 
certained and the verdict confirmed. 
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By their petition filed December 11,1933, in Dis¬ 
trict Court cause No. 2256 for this purpose (Rec. 
p. 27) the Commissioners prayed: 

2. That this Honorable Court shall im¬ 
panel a jury in accordance with the law 
provided for in such cases, to ascertain the 
damages and the benefits resulting to prop¬ 
erty affected by said closing and abandon- 
ment of said streets and alleys in the District 
of Columbia, in accordance with the provi¬ 
sions of the aforesaid Act of Congress and 
the aforesaid Chapter 15, subchapter 1, of 
the Code of Law of the District of Columbia 
(R, 32). 

The plaintiff had due notice of said District 
Court Cause No. 2256, and appeared at the trial of 
said cause by George C. Gertman, Esq., his attor¬ 
ney, and through his counsel presented evidence, 
cross examined witnesses, and otherwise took an 
active part in the said proceeding (R. 11, 19). In 
District Court Cause No. 2256 plaintiff endeavored 
to recover damages by reason of the closing of 
Brandywine Street between Nebraska Avenue and 
40th Street on the ground that in Condemnation 
Cause No. 1647 the land owned by plaintiff had 
been assessed for benefits by reason of the opening 
of Brandywine, 38th and 40th Streets and the 
widening of 41st Street, and that the closing of the 
portion of Brandywine Street between Nebraska 
Avenue and 40th Street would deprive his land 
of a part of the benefits for which it had been 
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assessed. By its verdict in No. 2256 the jury found 
that the land owned by plaint iff would sustain no 
damage by reason of the closing of Brandywine 
Street between Nebraska Avenue and 40th Street. 

Thereafter, on October 30, 1934, the plaintiff in¬ 
stituted this suit against the District of Columbia, 
to recover a portion of the benefits assessed against 
his said lands in case No. 1647, on the ground of 
failure of consideration. 

To this suit the District of Columbia filed a plea 
of res judicata, alleging that the plaintiff, in Dis¬ 


trict Court Cause No. 2256, had'had his day in 
Court, and that the only question presented to the 
Court by the plaintiff in both District Court ’Nd. 

• < *i f 

2256 and this case—the claim of plaintiff for dam?- 

• \ * . ! 

ages alleged to result to his land by* reason of the 

• • i • ♦ 

closing, in part, of the said Brandywine Street-^- 

had been decided against him, and that the judg¬ 
ment of the Court in which that decision was ren¬ 
dered was in full force and effect, unmodified and 
unreversed. 

: > v i 

At the trial, the Court sustained the plea of refs 

• # • i 

judicata, and from the judgment plaintiff hak 

: / * « 

taken this appeal. r \ ' 

' !. f > 


ARGUMENT 






This action was brought by the plaintiff on the 
theory that it is governed by the principles enunci¬ 
ated by this Court in the case of District of Colum¬ 
bia v. Thompson, 58 App. D. C. 313, and affirmed 

i 

by the Supreme Court of the United States,: 281 
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U. S. 25. An examination of the opinions in that 
case shows that the facts in the two cases are so dis¬ 
similar that the Thompson case in reality has no 
application to the facts of this case. 

In the Thompson case, the facts were that the 
Commissioners of the District of Columbia had in¬ 
stituted a proceeding to condemn the land neces¬ 
sary to extend Lamont Street, with a width of 
ninety feet, through two designated squares. The 
strip of land necessary for this extension was con¬ 
demned, and damages were awarded and benefits 
were assessed by a verdict of the jury, which was 
confirmed by the court in February 1913. The sum 
of $200 was assessed as benefits against a lot owned 
by the plaintiff, Thompson, and said assessment 
was subequently paid by the plaintiff. Thereafter 
the intention to improve the land condemned was 
abandoned. 

In the year 1927, plaintiff filed suit against the 
District of Columbia to recover the amount of the 
assessment for benefits, on the ground that there 
was a total failure of consideration. The judg¬ 
ment of the Municipal Court in favor of the plain¬ 
tiff was affirmed by this Court and by the Supreme 
Court of the United States. The Thompson case 
arose prior to the passage of the Street Readjust¬ 
ment Act of the District of Columbia, Ttitle 25, 
D. C. Code, 1929, Supp. 1. 

Under the Thompson case, there can be no ques¬ 
tion that an action in personam lies to recover, as 
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for failure of consideration, assessments for bene¬ 
fits paid by the property owner when the city has 
failed, completely, to extend the street over the 
condemned land, and the condemnation of land for 
that purpose is the consideration “on account] of 
which, and which only, the assessment was made.”’ 

An examination of the record in this case shows 
conclusively that none of the elements of the cause 

i 

of action recognized by the Court in the Thompson 
case is present. In this case benefits were assessed, 
not for the extension of onlv one street, as in the 
Thompson case, but ‘‘for the extension of Brandy¬ 
wine, 38th, and 40th Streets and the widening of 
41st Street” (R. 1). In the Thompson case, ‘‘It 
was not shown that the District had taken any step 
at any time looking towards the extension of 
Lamont Street over the condemned strip, or indi¬ 
cating its intention to make such extension at any 


future time”, whereas, in this case, every inch of 
the land condemned had been converted into streets,. 
opened, graded and paved (R. 36). In the Thomp¬ 
son case, “Since the acquisition of the strip west 
of 19th Street and the confirmation of the verdict in 
1913, no official action had been taken by the Com¬ 
missioners or by Congress looking to the abandon¬ 
ment of the title thereto, or of the right of the Dis¬ 
trict to improve it”, whereas, in this case, official 
action was taken by the Commissioners and by 
Congress to abandon a part of Brandywine Street 
and a part of 39th Street, by the action taken in 
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District Court Cause No. 2256 (R. 6, 10). In the 
Thompson case, the land abandoned was the very 
land which had been condemned for street pur¬ 
poses, whereas in this case, the portions of streets 
which were abandoned for street purposes were 
those portions which had been acquired by the Dis¬ 
trict of Columbia bv dedication, and not bv condem- 
nation (R. 10, 36). Finally, and most important of 
all of the differences between the two cases, in the 
Thompson case the abandonment of the project was 
accomplished merely by inaction, with no formal 
proceeding of any kind, and necessarily no provi¬ 
sion for reimbursement of any person damaged 
thereby. In the instant case, formal proceedings 
we re instituted, with ample notice to everyone con¬ 
cerned. including the plaintiff, and an opportunity 
to all persons to prove and collect their damages. 

The plaintiff’s claim is substantially that he has 
paid an assessment for benefits which he has not 
received, by virtue of the fact that the highway 
plan has been changed subsequent to the comple¬ 
tion of the condemnation case. 

This claim is necessarily based upon the assump¬ 
tion that the rule laid down bv this Court in the 
Thompson case, supra, is applicable. In the 
Thompson case, supra, the Supreme Court of the 
United States referring to the case of Valentine v. 
City of St. Paul, 34 Minn. 446, 448 said: 

The court said that 4 6 the effect of the aban¬ 
donment by the city of the project of ‘ex¬ 
tending and opening’ the proposed street 
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for and on account of which, and which only, 
the assessment was made, is that the consid¬ 
eration of the assessment has wholly failed. 

* 

So that the city stands in the position of 
holding in its treasury money collected from 
the plaintiff which it has no right in equity, 
good conscience, or common honesty to re¬ 
tain. because the purpose for which it was 
collected has been completely abandoned.” 

In the Thompson case, only one street was in- 

_ i 

volved. It follows that if the one street in ques¬ 
tion was never laid out, and no improvement was 
ever made, the consideration upon the basis! of 
which the assessment was levied has failed. 

In the instant case, all of the land condemned 
for the extension of Brandywine, 38th and 40th 
Streets and the widening of 41st Street, was actu¬ 
ally utilized and opened for street purposes. 

Under these circumstances, the claim of the 
plaintiff for damages by reason of the closing of 
a part of Brandywine Street not taken in the con¬ 
demnation proceeding was weighed by the jury 
in the street closing case upon the basis of the 
value of plaintiff's land as it was enhanced by the 
opening of all of the streets mentioned, i. e., Bran¬ 
dywine, 38th, 40th, and 41st Streets. By finding 
that the value of plaintiff’s land, as thus enhanced, 
would not be diminished by reason of the closing of 
the part of Brandywine Street not condemned, the 
jury in the street closing case necessarily found 
that plaintiff’s land retained all of the increase in 
value it acquired in the condemnation case. 
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The Trial Justice disposed of the contention of 
plaintiff that he had received no benefit, because 
the contemplated means of access to the extended 
street was never provided, finding as a fact that— 

Thereafter, and prior to September 13,1933. 
the District caused a new and important 
thoroughfare, Nebraska Avenue, to be laid 
out and opened up which to a large degree at 
least supplied to the plaintiff’s parcels the 
advantages to be derived from the use of 
Brandywine Street as contemplated under 
the condemnation proceeding and probably 
other advantages as well. This new develop¬ 
ment apparently made Brandywine Street 
between Grant Road and 40th Street as pre¬ 
viously laid down on the highway plan of 
little or no consequence to the plaintiff’s 
parcels (R. 13). 

Thus, in two separate proceedings, District 
Court No. 2256, and the instant case, the trial court 
has found as a fact that plaintiff sustained no ac¬ 
tual damage by reason of the closing of part of 
Brandywine Street. If, nevertheless, plaintiff has 
a valid cause of action, it must be founded upon 
the theory that the slightest deviation from the 
highway plan upon which the condemnation case 
proceeded, and upon which the assessment for 
benefits was made, results in legal damage to one 
who has been assessed for benefits. The consistent 
application of this theory would render the cost of 
changes in highway plans, as the needs of the com- 
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munity develop, so great as to be prohibitive. Only 
where the District of Columbia was prepared to 
repay every cent of assessments for benefits made 
in previous years could a highway plan be changed 
by a fraction of an inch. The result would be the 
permanent fixation of highways in patterns drawn 
to meet different needs, and to fit vastly different 
conditions and modes of transportation. 

There is nothing in this record to support the 
conclusion in plaintiff’s declaration that the bene¬ 
fits assessed against him in the condemnation case 
included benefits from the paving of the part of 
Brandywine Street condemned, much less for the 
paving of the portion of Brandywine Street, not 
condemned but subsequently closed. The condem¬ 
nation proceeding was brought under Sub-Chapter 
1 of Chapter 15 of the D. C. Code of 1901. Section 
491g of the Code, authorizing the assessment of 
benefits, provides in part as follows: 

Sec. 491g. That of the amount found to be 
due and awarded as damages for and in re¬ 
spect of the land to be condemned for said 
opening, extension, widening, or straighten^ 
ing, plus the costs and expenses of the pro¬ 
ceeding, such amount shall be assessed by 
the jury as benefits, and to the extent of 
such benefits against the lots, pieces, or par¬ 
cels of land on each side of the street, ave^ 
nue, road, or highway to be opened, ex¬ 
tended, widened, or straightened, and 
against any and all other lots, pieces, or 
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parcels of land which the jury may find will 
be benefited by the opening, extension, wid¬ 
ening, or straightening, as the jury may find 
said lots, pieces, or parcels of land will be 
benefited; and in determining the amounts 
to be assessed against said lots, pieces, or 
parcels of land the jury shall take into con¬ 
sideration the respective situations and 
topographical conditions of said lots, pieces, 
or parcels of land, and the benfits and ad¬ 
vantages thev may severally receive from 
the opening, extension, widening, or 
straightening of the street, avenue, road, or 
highway. * * * 

The prayer of the petition filed by the Commis¬ 
sioners for the condemnation of this land respect¬ 
ing benefits read as follows (R. p. 26): 

2. That this Honorable Court shall em¬ 
panel a jury in accordance with the law 
provided for in such cases, to ascertain the 
damages each owner of the land taken may 
sustain bv reason of the aforesaid extension 
of Brandywine, 38th, and 40th Streets and 
the widening of 41st Street, Northwest, in the 
District of Columbia, and the condemnation 
of land necessary for the same, and to assess 
the benefits resulting therefrom in accord¬ 
ance with the provisions of the aforesaid Act 
of Congress and the aforesaid subchapter 
one of chapter fifteen of the Code. 

It is not proper in a condemnation case to assess 
for benefits accruing from the laying of street pav¬ 
ing, sidewalks, and the like. 
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American Security & Trust Company v. 

Rudolph, 38 App. D. C. 32. 

At the time this condemnation proceeding was 
had assessments for sidewalks were levied under 
the provisions of the Act of August 7, 1894 (D. C. 
Code of 1929, Title 12, Section 76), and assess- 

i 

ments for the paving of roadways of streets were 
levied under the Act of September 1, 1916 (D. C. 
Code of 1929, Title 12, Section 81). Such assess- 
ments were levied solely against the properties 
abutting the sidewalk or roadway paved. Plain¬ 
tiff’s property did not abut any part of Brandy¬ 
wine Street. 

It is impossible to determine which portion of 
the street improvement projects embraced in the 
condemnation case were regarded by the jury in 
that ease as justifying the assessments levied 
against the plaintiff’s property. Under the con¬ 
demnation statute the assessments for benefits 
were not unlimited, but wrere restricted in the ag¬ 
gregate to the damages found to be due, plus the 
costs and expenses of the proceeding. So far as we 
can tell, the jury might have found that the plain- 

I 

tiff’s property was fully benefited to the extent of 
the assessment levied by the opening of 38th Street 
between Albemarle Street and Brandywine Street 
and the opening of Brandywine Street between 
38th Street and Grant Road. This view" is 
strengthened by the fact that in the street closing 
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case the jury found the plaintiff’s property was 
not damaged by the closing of the portion of 
Brandywine Street involved in that proceeding. 
In the street closing case the jury was instructed 
(Rec. pp. 33-34): 

2. You are instructed that you must not 
award damages arbitrarily, but only where 
you find that the fair market value of real 
estate has been lessened or depreciated, as a 
result of the closing and abandonment of 
these streets and alleys. By fair market 
value is meant what the property would sell 
for in cash or terms equivalent to cash, when 
offered for sale by one who is willing to sell 
but is not obliged to sell to one who desires 
but is not obliged to buy. 

10. The jury are instructed that in award¬ 
ing damages they shall consider Brandy¬ 
wine Street established, laid out, and opened 
for all the ordinary purporses of a public 
highway. 

When plaintiff, through his attorney, entered his 
appearance in District Court No. 2256, introduced 
evidence tending to show a decrease in value which 
his land would sustain by reason of the closing of 
a part of Brandywine Street, not taken in the con¬ 
demnation proceeding, and endeavored to collect 
the amount of his alleged damage, he was claiming 
the only damage which he, as the owner of the land 
in question, could possibly sustain by reason of the 
closing of any part of Brandywine Street. The 
fact that the jury, in District Court No. 2256, by 
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its verdict found that plaintiff’s land was not de¬ 
creased in value by reason of the closing of that 
part of Brandywine Street, did not vest in plain¬ 
tiff the right to collect any other or different dam¬ 
ages than those prescribed by the statute. 

Nevertheless, the plaintiff, having been unsuc¬ 
cessful in obtaining damages in the street closing 
case, now asserts that he enjoys a right in personam 
to recover, as for failure of consideration, a part 
of the assessment for benefits levied against his 
property in the condemnation case, in addition to 
the right which he exercised in District Court No. 
2256 to claim damages to his land. 

Plaintiff contends that the judgment in the 
street closing case is not res judicata of his right to 
recover damages in this proceeding. If this be true, 
then it is immaterial to his contention whether or 
not damages were awarded in the street closing 
case. In the street closing case plaintiff was en¬ 
titled to recover all damages he sustained by rea¬ 
son of the closing of part of Brandywine Street. 
Assuming that damages had been awarded in that 
case, could it be contended that plaintiff could re¬ 
cover for the same damages in this proceeding? 
We submit he could not. If the judgment in the 
street closing case is res judicata when the jury 
finds a property owner is entitled to damages, it 
necessarily follows that it is equally res judicata 
when the jury finds he is not entitled to damages. 


i 
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If plaintiff’s supposed action in personam 
springs into being only by reason of the fact that 
the jury in the street closing case did not compen¬ 
sate plaintiff for the damage which he claims his 
property would sustain by reason of the closing of 
the street—the decrease in value of his land—the 
plaintiff’s claimed action in personam must be in 
the nature of a review of the action of the Dis¬ 
trict Court in the earlier case. If all of the ques¬ 
tions here presented were or could have been pre¬ 
sented in the street closing case, then the latter is 
res judicata. 

In the case of Great Atlantic & Pacific Tea Co. 
v. West, 56 App. D. C. 103, 104, this Court said: 

A party cannot escape the bar of a judg¬ 
ment against him by bringing a new suit 
on the same cause of action, but in a differ¬ 
ent form of action or proceeding. 23 Cyc. 
1167. A judgment on the merits, rendered 
in a former suit between the same parties 
or their privies, on the same cause of action, 
by a court of competent jurisdiction, is con¬ 
clusive, not only as to every matter which 
was offered and received to sustain or de¬ 
feat the claim, but as to every other matter 
which might with propriety have been liti¬ 
gated and determined in that action. 23 
Cyc. 1170. 

And in the case of Southern Pacific R. R. Co. v. 
United States, 168 U. S. 1, 48; 42 L. Ed. 356, 377, 
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the Supreme Court said of the doctrine of res 
judicata: \ 

The general principle announced in num¬ 
erous cases is that a right, question, or fact 
distinctly put in issue and directly deter¬ 
mined by a court of competent jurisdiction, 
as a ground of recovery, cannot be disputed 
in a subsequent suit between the same par¬ 
ties or their privies; and even if the second 
suit is for a different cause of action, the 
right, question, or fact once so determined 
must, as between the same parties or their 
privies, be taken as conclusively established, 
so long as the judgment in the first suit re¬ 
mains unmodified. This general rule is 
demanded by the very object for which civil 
courts have been established, which is to se¬ 
cure the peace and repose of society by the 
settlement of matters capable of judicial 
determination. Its enforcement is essential 
to the maintenance of social order; for the 
aid of judicial tribunals would not be in¬ 
voked for the vindication of rights of per¬ 
son and property, if, as between parties 
and their privies, conclusiveness did not 
attend the judgments of such tribunals in 
respect of all matters properly put in issue 
and actually determined by them. 

In conclusion, applying these principles to the 
facts of the instant case, it is submitted that plain¬ 
tiff’s rights have been distinctly put in issue and 
directly determined by a court of competent juris- 
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diction, and that plaintiff is bound by the judg¬ 
ment of that court. 
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